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Abstract:  The Insolvency Law 85/2014 [1], provides in art. 169 the circumstances and the conditions under 

which the civil liability of persons responsible for the debtor’s insolvency may be attributed. In practice, there are 

various situations in which the liability is, either of the legal representative or of the other persons, as the legal text 

provides. Through our analysis, we tried to review the main circumstances of accountability, as provided by law, as well 

as the case law has stated it, including those based on our practical experience. Finally, we referred to de facto 

manager and showed that there might be cases in which he might be responsible for the debtor’s insolvency. It can be 

noted that in practice this judicial approach is complex and involves a very serious analysis of the cases and conditions 

in which the patrimonial liability of the responsible persons can be attributed, with their identification based on some 

solid evidences, without which the action cannot succeed. 
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I. Introduction 

 

The global economic crisis has generated multiple effects, one of them is the multiplication of the 

insolvency and bankruptcy cases. 

In essence, the crisis has produced a major transformation, both politically, economically and socially, 

changing mentalities, concepts, ideas. 

In this context, the main objective of the creditors of an insolvent company [2], is to recover the 

claims to the greatest possible extent, their chances depending mainly on the debtor’s potential to recover in a 

judicial reorganization procedure or, in the event of bankruptcy, the recovery of receivables as a result of 

assets recovery. 

Certainly, the creditors will no longer be able to act directly against their debtor, but will find 

themselves in the situation in which they will give away their powers to the bodies that apply the procedure, 

namely: the courts, syndic judge, judicial administrator/ judicial liquidator, each vested with competences and 

special powers, retaining for them the right to decide on the debtor’s assets, according to the priorities 

established by law. 

A reorganization plan will be effective insofar the special administrator under the supervision of the 

judicial administrator, after confirming the plan, manages to implement a strategy designed essentially to: - 

reorganize the production or the services performed by the debtor company; - resolves costs; - increases 

liquidity. 

The insolvency procedure may be more advantageous for creditors than the classical procedure of an 

enforcement under the restoring conditions of the debtor’s assets and maximizing asset capitalization and 

recovery of claims. 

In fact, the purpose of insolvency law, as provided in art. 2 by law, consist in the establishment of a 

collective procedure for covering the debtor’s liabilities, with the possibility of granting, where possible, a 

chance to recovery its activity. 

If, following the procedure provided by law 85/2014, creditors fail to recover their claims, they have 

the means of action regulated by art. 169 of law, whereby the persons responsible for the insolvency may be 

required to bear part or all the company’s liabilities. 
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The current law is much clearer in this respect, thus eliminating the non-unitary practice generated by 

the old regulation [3], which provided for accountability of only a part of the debtor’s asset, although the 

jurisprudence in its vast majority considered that the insufficiency of the text didn’t prevent the accountability 

for the entire liability not covered by the debtor’s assets [4]. 

Acquisition of liability of the responsible persons will take into account several elements, from which 

we mainly observe the fulfilment of the conditions provided by the special law 85/2014, as well as those 

provided by the common law in the field of civil offence liability, namely: the prejudice, the deed, the 

causality and guilt relation. 

 

II. Applicable text of law. List of responsible persons. Brief considerations on the admissibility 

of request 

 

Art. 169 of law 85/2014 orders: 

(1) At the request of the judicial administrator or of the judicial liquidator, the syndic judge may 

order that part or all the debtor’s debts, the legal person who has reached insolvency, without exceeding the 

prejudice inherent in the act in question, to be borne by the members of the management and/or supervision 

bodies of the company, as well as by any other persons who contributed to the debtor’s insolvency, by one of 

the following facts: 

a) they have used the goods or the credits of the legal person for their own benefit or for that of 

another person; 

b) they have been engaged in production, trade or services provision activities for personal benefit, 

under the cover of a legal person; 

c) have ordered, for personal benefit, the continuation of an activity that obviously led the legal 

person to cease payments; 

d) kept a fictitious accounting, made some accounting documents disappear or didn’t keep accounting 

in accordance with the law. In case of failure to submit accounting documents to the judicial administrator or 

to the judicial liquidator, both the fault and the causal relation between the deed and the prejudice are 

presumed. The assumption is relative; 

e) embezzled or concealed some of the legal person assets or have fictitiously increased its liability; 

f) have used ruinous means to procure funds to the legal person for the purpose of delaying the 

payment termination; 

g) in the month preceding the cessation of payments, have paid or have been willing to pay with 

preference to a creditor, to the detriment of the other creditors; 

h) any other deed committed intentionally, which has contributed to the debtor’s insolvency, 

ascertained according to the provisions of the present title. 

(2) If the judicial administrator or, as the case may be, the judicial liquidator did not indicate the 

persons guilty of the debtor’s insolvency state and/or decided that is not appropriate to introduce the action 

provided at paragraph (1), it may be introduced by the president of the creditors’ committee as a result of the 

decision of the creditors assembly or, if the creditors’ committee has not been set up, by a creditor appointed 

by the creditor’s assembly. He may also introduce this action, under the same conditions, the creditor who 

holds more than 50% of the value of the claims registered at the statement of affairs. 

 

According to paragraph 1, it is understood that the persons responsible for the insolvency of the 

company may be: 

i. Members of the governing bodies 

1) debtor’s administrators acting individually or as members of a board of directors; 

2) managers and debtor’s managers on the basis of the prerogatives they have to 

execute the company’s operations; 

ii. Members of the supervisory bodies 

- e.g. auditors, censors, members of the supervisory board with supervisory 

responsibilities; 

iii. Any other person who contributed to the debtor’s insolvency 
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- e.g. shareholders, accountants, other persons who actually administered the company 

by usurping leadership, authority and control. 

 

According to art. 97 paragraph 1 of law, by the report on the causes and circumstances leading to the 

occurrence of insolvency, the judicial administrator or the liquidator in case of the simplified procedure, shall 

be obliged to mention the persons to whom the debtor’s insolvency would be attributable. Of course, at first 

glance, the judicial administrator/liquidator directs his attention to the persons with the right to manage and to 

administer the debtor, but through the analysis he is obliged to do, he will have to determine whether they can 

be held responsible on their own or jointly with other persons, or, in certain circumstances they may even be 

exonerated from liability. 

By art. 97 of law it is stipulated that the term is set by the syndic judge, but it is no more than 40 days 

from the appointment date, with the possibility of extension for more complex cases for a period of maximum 

40 days. 

Regarding the content of the report, as stated in the doctrine [5], the text of art. 97 was not correlated 

with the provisions of art. 58 lett. b of law, since art. 58 lett. b provides that the judicial 

administrator/liquidator will mention any indications or preliminary elements regarding the persons to whom 

the occurrence of the insolvency state and the existence of the premises of liability would be imputable to, 

while art. 97. paragraph 1 refers to mentioning the persons to whom it would be imputable. 

We believe that during the procedure, the judicial administrator/liquidator will be able to complete 

the report with facts that could entail liability of the members of the management bodies or other responsible 

persons, being obliged to: 

- determine the actual and quantitative terms of the prejudice caused by the illegal deed; 

- analyse the guilt of the responsible person; 

- prove and determine the causal link between the illegal deed and the debtor’s termination of 

payment. 

In these circumstances, the judicial administrator/liquidator will be able to formulate the action 

provided at art. 169 within the limitation period provided by art. 170 of law, respectively 3 years. The 

limitation term begins to run from the date on which the responsible person was informed or should have 

been informed, but no later than 2 years after the date on which the court decision to initiate the procedure 

was handed down. As stated, this term of 2 years refers to the moment the limitation term begins [6], because 

the second part of the text refers to the time of the term, therefore, in the author’s view, it is true that „the 

limitation term begins from the date when the deed and the person was informed, but ca not begin more than 

2 years after the date of the procedure opening”. 

Also by the report [7], the judicial administrator/liquidator will also have to indicate any possible 

findings regarding the fraudulent documents of the debtor during the suspect period, in order to be able to 

introduce the action provided at art. 118 from law, he or the creditors committee or the creditor who holds 

more than 50% of the receivables value, according to paragraphs 2 and 3 of art. 118 of law. 

The liability regulated by art.169 of Law no. 85/2014 is not an extension of the bankruptcy procedure 

to the members of the management bodies, but it is a personal liability, which only intervenes when, by 

committing any deeds listed by law, the responsible persons contributed to reaching the debtor company in 

insolvency. 

In its case law the Bucharest Court of Appeal ruled on the basis of the previous legislation that the 

maladministration, is for the creditors, a legal „stricto sensu” deed, allegedly prejudicial, in relation to which 

the patrimonial responsibility presupposes the identification of all elements of liability for the illegal juridical 

deed causing the prejudices, regulated by art. 1357 and seq. Civ. Code [8]. 

Therefore, the prejudice, the illegal deed, the causality and guilt ratio are essential elements and must 

be proven, by convincing evidence, that the cumulative fulfilment of circumstances is a sine qua-non 

condition for attracting liability. Simple statements, unproven, cannot substantiate the admission of a claim 

for accountability. 

Exempli gratia, in the old regulation, the courts have held that the liability established by art. 138 

paragraph (1) lett. a)-g) of Law no. 85/2006 is not a contractual liability, based on the mandate agreement of 

the social administrators, but a special tort liability, with its own rules, derogations from the specific common 

law on the basis of its own regulation, deriving not from the inadequate performance or inadequacy of the 
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mandate given to the management body by the company, but from the above mentioned deeds which have no 

relation to the received mandate [9]. 

We believe that the current regulation has no alteration of these concepts, so they are also current 

according to law 85/2014. 

In practice, most of the time, the creditors, having insufficient evidence for the claim to be admitted, 

merely generically invokes the text of law and is based on the assumption of fault, most often given to the 

legal representative. The Constitutional Court has decided by several decisions (ex. Decision no. 82/2007) 

[10], that: „does not establish the assumption of fault of a person whose liability is sought to be established, 

but rather provide the actual nature of the deeds producing prejudices for the debtor company, deeds 

which have contributed to its insolvency and which may lead to the accountability of some persons from its 

management bodies. Determining the existence of such deeds and the extent in which they contributed to 

insolvency of the debtor company shall be in accordance to all applicable procedural norms and common 

law based on a full and pertinent evidence”. 

 

III. All persons responsible for the debtor’s insolvency. De facto administrators.  Who are the 

occult decision makers and to what extent they can contribute to the debtor’s insolvency? Comparative 

law 

 

As shown, art. 169 refers to a category of responsible persons, other than those with a power of 

representation. 

In practice, there are situations in which either some of the partners take decisions regarding the 

management of the business, over the will of the administrator, or in agreement with this one, or other 

persons with important duties in the company influence the course of works and impose their will in a certain 

sense. We can find even third parties who have an active involvement in the life of the company, behaving as 

real administrators. 

Under the old law, it has been held in the case law that the notion of „any person„ that has caused the 

debtor’s insolvency also refers to the debtor’s partners if it has been shown that it has operated without an 

administrator, and the partners were those who effectively exercised their management duties [11]. 

Also, in this category we find the fictitious representative, the so called „strawman”, found in italians 

as „testa di legno”, or „uomo di paglia” namely a legally appointed administrator, but who has no decision 

and control power in the company, being a formal representative of the company. In most cases, these 

companies are found to be members of criminal networks, tax evasion, money laundering, VAT carousel 

frauds. 

In the italian case law [12], it was decided not to be responsible for tax offenses, since the formal 

administrator proved to be totally not involved in the management activities of the company in which he was 

merely a formal representative. 

In this respect, the High Court also ruled in its decision 272 of 2 January 2013, stating that: the 

offence of tax evasion provided at art. 9 paragraph (1) lett. c) of Law no. 241/2005, which consists in 

highlighting in the accounting documents or in other legal documents, the expenses that are not based on 

actual operations or highlighting other fictitious operations, in order to avoid the fulfilment of fiscal 

obligations, may have as active subjective not only the rightful administrator of the company, but also the 

factual administrator, because the law doesn’t make the existence of this offense conditional to commit it by a 

person of a certain capacity, such as that of legal administrator of the company [13]. 

 

Regarding the civil liability regulated by art. 169 of law 85/2014, obviously both by the de facto 

administrator and by the legal administrator, jointly or individually, can be held responsible, if the 

circumstances provided by law are met. 

As far as the de facto administrators are concerned, the french doctrine [14] defines them as those 

who have independently executed acts of management identical to the acts of legal managers. 

The italian case law [15] states that the notion of de facto administrator, even if it certainly implies an 

appreciable management activity, which is not performed only episodic or occasional, does not automatically 

imply the exercise of all powers of the management body. 

It is shown [16] that, traditionally the figure of a de facto administrator may have the following 

characteristics: 
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- exercising the functions typical of the legal administrator; 

- lack of a legal investiture in the position; 

- continuous activity exercised with decisional autonomy. 

By sentence no. 15065/13 April 2011, the italian upper bench decided that exercise of the de facto 

administrator’s powers may occur concurrently with the pursuit of the activity of the other legal persons who 

continuously and substantially exercise the prerogatives afferent to the position or to the qualification [17]. 

As a result, we will have the assumption that both de facto administrator and the legal administrator 

will be held jointly and severally liable. 

We can also find in practice the situation in which, shortly before the insolvency procedure, changes 

take place in the corporate structure, either at the level of shareholders or at the level of management. 

It was naturally asked the question: who is responsible in this situation? 

The answer may be taken into account when the state of insolvency occurs. 

Art. 169 paragraph 4 of law provides: (4) In case of plurality, the liability of the persons provided at 

paragraph (1) is jointly and severally, provided that the occurrence of insolvency state is contemporaneous 

with or prior to the period in which they exercised their mandate or where they held the position in which 

they contributed to the state of insolvency. 

It is right to say [18] that when the state of insolvency is prior to the mandate of the person whose 

liability is claimed there is no longer a causal connection, so, instead of „previous” correct was „subsequent”. 

Regarding solidarity it is shown [19] that a problem is the significance of the condition that the 

occurrence of the insolvency to be contemporary or prior to the period of time in which they exercised the 

mandate or in which they held the position that could cause the insolvency, the author considering that it is 

difficult to accept that the one in question could be liable if the occurrence of the state of insolvency was prior 

to his mandate acceptance in the cases listed at art. 138 of the old law, paragraph (1) lett. a)-e and g. 

In our opinion, it is wrong to better the action for prejudices only against the de facto administrator, if 

in the present case actions of other parties can be ascertained with direct consequences on the management of 

the company by carrying out acts of a continuous nature. 

We can have the following assumptions: 

- action against de facto administrator; 

- action against the legal administrator; 

- action against both; 

For all three categories, a pertinent analysis is required to demonstrate whether and to what extent the 

aimed person is guilty of insolvency.  

To directly head against the legal administrator, excluding the de facto administrator, either for his 

lack of capacity or for other reasons, represents for the creditors a particular risk, by not being able to recover 

anything from it. 

It is particularly important to analyse the circumstances in which that person was appointed, the steps 

taken by him in the period immediately following his assignment and till the declaration of insolvency. 

 

Conclusions 

 

The attraction of the patrimonial civil liability of the person responsible for insolvency proves to be a 

particularly complex approach in terms of the essential elements that must be taken into account by the 

initiator of the action.  

A hurried request may have repercussions on creditors, who may be in a position not to properly see 

their entitlements to the debtor. 

In conclusion, we hope that the jurisprudence will come up with more and more concrete solutions 

through which persons truly responsible for the debtor’s insolvency have been held accountable.  

There is a special role for the judicial administrator/liquidator and other categories entitled to the 

exercise of the action to bring to court relevant evidence, accompanied by real arguments and not just simple 

assertions or assumptions.  
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