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Abstract: This paper presents some theoretical and practical considerations relating to social 
dialogue and its main product - the collective labour contract. The Law No. 62 / 2011, of 
social dialogue, changed the approach of collective labour contracts, in the sense that they 
are no longer negotiated and concluded at national and branch level. As a result, a large 
number of employees are affected. Less than two years after its passing, the modification of 
the labour code and the changing of the social dialogue are still debatable. 
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Introduction 

Good labour relations require mutual information and consultation of the participants (social partners1) 
and the permanent dialogue between them. 
 
Generally speaking, employers’ and employees’ interests are converging. There are also situations in 
which their interests are diverging or even conflicting. This is due to the different position that they 
have regarding the work process. In order to correlate the interests and to create a favourable climate 
for labour, various forms of social dialogue have been developing in time: information, consultation, 
negotiation, joint management. 
 
The social dialogue is a concrete way of achieving socio-economic development of the contemporary 
world. In fact, social dialogue and social peace are goals the achievement of which contributes to 
sustainable economic development. 
 
The main product of the dialogue between social partners is represented by the labour contracts, which 
can be individual or collective. 
 

1. The Social Dialogue 
The social dialogue is the voluntary process by which social partners inform, consult and negotiate in 
order to establish agreements on issues of common interest [4, article 1, b]. The goal of social dialogue 
lies in achieving "social peace" between labour and capital, between employees and employers. 
 
The dialogue of the social partners, given the (sometimes opposite) positions in which they are 
situated, must be oriented and arbitrated. Therefore, the state sometimes interferes with this social 
dialogue, this fact leading from bipartism to tripartism [1, 288]. The tripartism is a principle 
underlying the labour relations in market economy countries; it is reflected precisely in consultations 
between social partners (employees, employers and the state, through its representatives). 
 
In the following paragraphs, I will present the social partners and their main attributions in order to 
achieve "social peace". 
 
In order to promote the best practices in the field of tripartite social dialogue, at the highest level, the 
Law No. 62 / 2011 provides the establishment of the National Tripartite Council for Social Dialogue, 
an advisory institution of the social partners at the country level. 
 
 

                                                
1 Social partners - trade unions, organizations or representatives of the employees, employers or associations of 
the employers, representatives of the authorities of public administration, among whom the dialogue for labour 
relations is carried out. 
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The main functions of the National Tripartite Council are [4, 78]: 
- providing the consultation framework for setting the guaranteed minimum wages; 
- discussing and analysing of program and strategy projects developed at government level; 
- developing and supporting the implementation of strategies, programs, methodologies and standards 
in social dialogue; 
- solving the disputes of social and economic nature through tripartite dialogue; 
- negotiating and reaching agreements and social pacts and other national agreements and monitoring 
their implementation; 
- analysing and, if appropriate, approving of the requests for extension of enforcing the collective 
labour contracts at sector level for all organizations in their field of activity; 
- other tasks agreed upon between the parties. 
 
The Economic and Social Council, which is an autonomous, tripartite, public institution of national 
interest, operates in order to achieve the national tripartite social dialogue between the associations of 
employers, trade unions and representatives of organized civil society, as well as to create a social 
peace climate.  
 
The tripartite character results from the structure of The Economic and Social Council, namely: 
members appointed by the Government; members appointed by common accord by the national trade 
union confederations; members appointed by common accord by the employers' confederations, 
representative at national level. The Economic and Social Council has an autonomous character and is 
not subordinated to executive power (government or president of the republic) or to social partners. 
 
The Economic and Social Council is a consultative body for the Parliament and the Government of 
Romania and has the following functions [4, Art. 86]: 
- approving normative acts in the field of jurisdiction subject to the law, initiated by the Government 
or Parliament, inviting promoters to debate normative acts; 
- developing analyses and studies on economic and social realities at the request of the Government, 
Parliament or on its own initiative; 
- reporting to the Government or Parliament the emergence of economic and social phenomena that 
require the development of new laws; 
- aiming at fulfilling the obligations arising from the Convention No. 144/1976, of the International 
Labour Organization, adopted on 2 June 1976 in Geneva and ratified in Romania by Law no. 96/1992.  
 
These obligations concern the tripartite consultations designed to promote the implementation of 
international labour standards. 
 
Employees represent one of the partners involved in social dialogue. Their interests are work-related, 
economic and social. Defending the rights of workers and promoting their interests is achieved mostly 
through unions [2, 165]. 
 
The unions are organizations of workers formed according to the law of association guaranteed by the 
Constitution of Romania. Their goal is to protect individual and collective rights of employees subject 
to the national law as well as to the international pacts, treaties and conventions of which Romania is a 
part. They also aim to promote the professional, economic and social interests of the workers. The 
unions are apolitical and completely independent from public authorities, political parties and the 
associations of employers. 
 
In order to achieve the purpose for which they are established, the unions have the functions defined 
below: 
- taking part in national legislative activities, as advisor; 
- negotiating and concluding collective labour contracts or, where appropriate, collective agreements; 
- contributing, together with the employer, to the developing of internal rules and procedures; 
- using, according to the law and their statutes, specific means of union actions, such as: negotiations, 
dispute settlement procedures through conciliation, mediation, arbitration petition, protest picket, 
marches, protest and demonstration or strike; 
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- defending the interests of their members arising from labour laws, statutes of public servants, 
collective labour contracts and individual employment contracts and also from agreements regarding 
work relations of public servants in the courts of law, authorities, other institutions or state authorities, 
through their lawyers or elected members; 
- counselling on employers’ programs that involve collective dismissals; 
- participating through representatives in negotiations with the management of the organizations, with 
a view to defending and promoting the professional, economic and socio-cultural interests of its 
members; 
- appointing representatives to the International Labour Organization. 
 
Also, union confederations at branch level may address law proposals in areas of union interests to the 
competent public authorities. 
 
In the case of employers with more than 20 people, none of whom is a union member, the interests of 
the employees can be promoted and defended by their representatives. They are appointed at the 
general meeting by the vote of at least half the total number and elected especially for this purpose, for 
a period of maximum 2 years. 
 
The employees that have full exercise capacity can be elected as representatives. Employees’ 
representatives have the following main functions: [3, art.223] 
- monitoring employees' rights according to the law, to the applicable collective labour contract, to 
individual employment contracts and internal rules; 
- participating in developing internal regulations; 
- promoting the interests of the employees regarding wages, working conditions, working time and rest 
time, labour stability, as well as any other professional, economic and social issues related to labour 
relations; 
- notifying the labour authority about non-compliance with law provisions and those of the applicable 
collective labour contract; 
- negotiating the collective labour contract. 
 
The employer is a person authorized by law or a registered legal entity (organization) who manages 
and uses the capital, regardless of its nature, in order to obtain profit in competitive conditions, and 
who employs and concludes individual employment contracts, therefore using wage labour. 
 
The associations of employers are autonomous, non-political employers' organizations, legally 
established as private non-profit entities. They are independent from public authorities, political 
parties and trade unions. 
 
In order to achieve the purpose for which they are established, the associations of employers have the 
following functions [4, 62 (1)]: 
- representing, promoting, supporting and protecting the economic, legal and social interests of their 
members; 
- promoting loyal competition; 
- appointing representatives for negotiating and concluding collective labour contracts, for other 
negotiations and agreements with public authorities and trade unions, as well as in the bipartite and 
tripartite structures of social dialogue; 
- developing and promoting codes of business conduct; 
- promoting the principles of social responsibility; 
- providing information for their members, facilitating relationships between them and with other 
organizations, promoting management progress, consulting services and assistance, including 
employment and training, and health and work safety; 
- having the right to attend and represent them before the courts of law at all levels, before other 
institutions or authorities, through defenders elected by them, at the request of their members; 
- developing and implementing employment and job placement policies; 
- developing strategies and policies for social and economic development – at sector and national 
level; 
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- establishing and managing, according to law, cultural and social organizations, education and 
research organizations in their own field of interest, companies, insurance companies and its own 
bank, in the interests of their members. 
 
From definition and functions it results that the associations of employers have both economic and 
social purposes. Because they are mainly pragmatic groups, they have a wide opening to economic 
liberalism, in all its aspects. On the one hand, they defend their economic interests in relation to the 
state and to its own employees; on the other hand, they pursue social goals through negotiations with 
trade unions, at various levels. 

 
2. The Collective Labour Contract 

The collective labour contract is the main product of the social dialogue between partners involved in 
the system of labour relations. It expresses synthetically, through its effects, the critical importance of 
collective negotiation for the legal work relations. 
 
In time, in the literature and in the labour laws, several definitions for the collective labour contract 
have been used. 
 
The labour code currently applicable defines the collective contract as "a written agreement concluded 
between the employer or the association of employers, on the one hand, and employees represented by 
unions or in another way, subject to the law, on the other hand, setting out the terms of working 
conditions, wages and other rights and obligations arising from the employment relationship." [3, Art. 
229, (1)] 
 
The purpose of concluding collective labour contracts is to promote fair labour relations, which would 
ensure social protection of employees, preventing or limiting collective labour conflicts and, 
especially, avoiding strikes. 
 
By concluding the collective labour contract, the labour law becomes a negotiated and conventional 
one, designed by employers and employees, depending on the economic and social conditions and the 
interests of both parties. [1, 299] 
 
According to the law of social dialogue [4, art.132]: 
(1) The clauses of collective labour contracts may establish rights and obligations within the limits and 
under the conditions established by law. 
(2) At the conclusion of collective contracts, legal provisions regarding the rights of employees have 
minimal character. 
(3) The collective labour contracts must not contain clauses that establish the rights to a lower level 
than the one established by the applicable collective labour contract concluded at a higher level. 
(4) Individual labour contracts must not contain clauses that establish rights at levels below those 
established by the applicable collective labour contracts. 
 
The collective labour contract can be negotiated and concluded between the employer and employees, 
at the level of: 
- organizations; 
- groups of organizations; 
- sectors of activity2. 
 
At each of the levels mentioned above only one collective labour contract is concluded. 
 
 

                                                
2 The affiliation of the organizations to the sectors of activity is done according to the criterion of the “main 
activity”. This is registered at the Trade Register according to the CAEN code. The organizations from the same 
sector of activity, defined by the affiliation to the same division, group or class, according to CAEN code, can 
voluntarily form groups of organizations, in order to negotiate the collective labour contracts at the respective 
level. 
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The social partners are represented in the negotiations as follows: 
♦ from employers: 
- at the level of organization - by its governing body established by law, statute or rules of procedure; 
- at the level of the group of organizations - by employers that have the same main activity, according 
to CAEN code, constituted voluntarily or by law; 
- at the sector of activity level - by associations of employers, which are legally constituted and 
representative according to law; 
♦ from employees: 
- at the level of organization – by the union, which is legally constituted and representative according 
to the law, or by employee representatives; 
- at the level of the group of organizations - by the trade unions, which are legally constituted and 
representative at the level of the group; 
- at the sector of activity level - by the trade which are unions legally constituted and representative, 
according to the law. 
For the public sector the law of social dialogue comes with some additional regulations. Thus, the 
parties of the collective labour contract are represented as follows: 
♦ from employers: 
- at the level of organization - by the head of the organization or the person authorized for the purpose; 
- at the level of the group of organizations - by the legal representative of the group; 
- at the sector of activity level - by the legal representative of the competent central authority; 
♦ from employees - at the level of organization, groups of organizations or sector - by the trade unions, 
which are legally constituted and representative under the law. 
 
It is noted that, through the provisions of the social dialogue law, the approach of the collective labour 
contracts has changed in terms of the level at which they can be concluded. The collective agreements 
at national and branch levels was eliminated. 
 
The provisions of the collective labour contract determine effects as follows: 
- for all the employees of the organization, in case of collective labour contracts concluded at this 
level; 
- for all employees of the organizations belonging to the group for which the collective labour contract 
was concluded at this level; 
- for all employees of all the organizations of the sector for which the collective labour contract was 
concluded and which are part of the associations of employers which signed the contract. 
 
According to the principle of contractual freedom, the parties are equal and free to negotiate and 
conclude collective labour contracts. Therefore, upon conclusion, collective labour contracts become 
law for parties, according to the legal provisions. 
 
In their succession, the collective labour contracts at higher level are, by law, sources of law for the 
collective labour contracts at lower levels; those at the organization level are sources of law for the 
individual labour contracts. 
 
Therefore, the collective labour contract from higher level represents a minimum basis for the 
collective labour contract from lower level; otherwise, the collective labour contract from the lower 
level may contain clauses (rights) equal or greater than the ones of collective labour contract from 
higher level. 
 
In the act of negotiating collective labour contracts we must distinguish between: 
- Non-negotiable rights and obligations, incumbent as such on one of the parties according to the 
various existing rules and laws; 
- Rights and obligations that can be regulated only through negotiation and which are stipulated as 
such in legal regulations; 
- Rights and obligations which are not expressly referred to in regulations, but are included in the 
collective labour contracts by the agreement of the negotiating parties. 
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The collective labour contract is concluded for a fixed period (which shall not be less than one year 
and not more than two years), with the right to extend its application once, with up to 12 months. In 
the economically and financially developed organizations, in which great disturbances cannot occur 
from one year to another, it is recommended that the duration of collective labour contracts be more 
than one year. 
 
The conclusion of collective labour contracts is the result of the negotiation activity. According to the 
labour code and to the law of the social dialogue, the collective negotiation is mandatory only at the 
organization level, unless the employer has fewer than 21 employees. The same law (62/2011) states 
that collective labour contracts can be negotiated at the organization level, groups of organizations and 
sectors levels. Does it follow that the conclusion of collective labour contracts is optional? Practice is 
not consistent with this conclusion. 
 
In most developed countries (the American system representing a partial exception to this situation) 
the collective labour contract is not mandatory, its conclusion being available to the social partners. 
 
In the situation in which no collective labour contract is concluded, the labour relations can be 
regulated through individual employment contract, which can not be waived, as it is mandatory. 
 

Conclusions 
In the absence of the social dialogue we can not conceive a developed contemporary society. The 
result of the social dialogue and collective negotiation is represented by the labour contracts 
(collective and / or individual). 
 
Currently, in Romania, affiliation, collective negotiation and conclusion of the collective labour 
contracts are governed by the law of social dialogue (Law 62/2011). Through the provisions of this 
law the approach of the collective labour contracts has changed in terms of the level at which they can 
be concluded. The collective labour contract at national and branch levels were eliminated. In such 
conditions many workers remain outside the social protection that collective contracts can provide. 
This is one of the reasons why trade unions try to change the labour code and the law of social 
dialogue. 
 
This paper has attempted to highlight the need and importance of the social dialogue and its main 
product - the collective labour contract. 
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