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Abstract: Given that Romania is an E.U. member since 2007, international trade has increased and 
this is visible. Under these circumstances parties often come in unexpected situations and their solving 
is under European and national legislation. This article will present provisions of the Vienna 
Convention of 1980 related to interpretation of the international sale of goods contract, form, 
probation and responsibility of parties. 
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I. Aspects regarding interpretation 

Through this article I will present articles from the Viena Convention from 1980 regarding the 
interpretation of the international sales of goods contract, the shape, the testing and the parties’ 
responsability. 

The international sale-commercial purchase  contract1 is nothing more than a species of the 
contract of sale-commercial purchase2 that is characterised esentially by the fact that in its contents 
there is a specific element of extraneity. This element produces effects at the level of all the elements 
or most of the elements of the international commercial sales contract, making this contract to have 
specific juridical and economical fizionomy. 

The international commercial sales contract of goods is a complex juridical institution, that 
obeys different international laws and, in their absence or in their completion, the international 
stipulations from the different national law systems, that are lex causae in this matter.3 

The most important international stipulation is the United Nations Convention regarding the 
international sales of goods contracts, adopted at Viena, in the 11th of april 19804, as final act of The 
United Nations Convention, organized with this purpose, according to resolution nr.33/93 from the 
16th of December 1978 of the General Assembly of the O.N.U. Romania adhered to the Convention 
by Law nr. 24/1991.5 

The Viena Convention came into operation, internationally, on the 1st of January 1988, by the 
application of the stipulations of art. 99 paragraph 1, and nowdays, part of the Convention are over 50 
states. 

Romania adhered to the Convention by Law nr 24/1991, and its stipulations came into force 
starting with the 1st of June 1992, based on art. 99, paragraph 2. 

The Convention carries out, regarding the formation of the contract, only the proposals to 
contract that interfere after its coming into effect regarding the contracting states, and regarding the 
part of the execution only the contracts that are sealed after its carring into effect regarding the 

                                                 
1 D-A Sitaru.., C-P Buglea., S-A Stanescu., “International Commerce Law”, Special part, Juridical universe, Bucharest, 
2008, p.5 
2 for details see, as general studies regarding the commercial sale-purchase contract, especially I. L. Georgescu, 
“Roman commercial law. The general theory of the commercial bonds. Tests. The commercial sale-purchase 
contract. Revised, completed and brought to day edition by Ion Bacanu”, ed. Lumina L, 1994, pp. 125-236; St. 
Carpenaru, “Roman Commercial law”, ed. VII, Ed. U.J., 2007, p.448-449. 
3 I.Macovei, “Institutions in the international commercail law”, Ed.Junimea, Iasi, 1987, p.237-269. 
4 The official title of the  Convention is “United Nations Convention on Contracts for the International Sale of 
Goods”.Respectively one can go to the site www.uncitral.org.  
5 The law was published in the Official Monitor nr 54/1991. 



contracting states, according to stipulations of art. 100. Thus there is applied the principle of non-
retroactivity of the Convention application. 

According to the stipulations of art. 99, paragraph 3 the Viena Convention replaces the 
Convention that reffered to the homogenous law regarding the formation of the international sales 
contracts of corporal mobile objects, as well as the Convention that referred to the homogenous law of 
international sales of corporal mobile objects, both that were sealed in Hague on the 1st of July 1964, 
conventions that Romania wasn’t a part of.6 

The Viena Convention means a series of interpretations rules, leaving all the others on the 
contract law. 

According to the stipulations of art. 7, paragraphs 1 and 2, the interpretation rulesare applied 
to the stipulations of the Convention, but they also refer to the clauses of the sales contract that the 
Viena Convention brings under regulations. 

Next we will see the interpretation rules of Convention and of the contract that are stipulated 
by it and in addition interpretation aspects that the Convention implies.  

First of all according to art. 7, paragraph 1 “to the interpretation of the present Convention we 
will have in mind its international character and the necessity to promote its homogenous application, 
as well as to ensure the respect of the good-faith in international commerce”.7 

The stipulation according to which in the interpretation of the Convention we must take into 
account its international character and the necessity of its homogenous application has as a purpose to 
avoid an excesive interpretation of the Convention, by the national courts, through the prism of the 
forum’s conceptions.  

The Convention dedicates the necessity of the contract’s interpretation according to the 
principle of the good faith respect in the international commerce, that is generally admitted in the 
world’s law systems. More stipulations of the Convention make the application of this principle. The 
Convention does not coroborate in an explicit manner the principle of the good faith with the one of 
the commercial loyalty, but such a coroboration can be made in the measure in which the law that 
applies to the contract says so.8 

Secondly, art. 7, paragraph 2 stipulates the following aspect “the problems regarding the 
objects ruled by the present Convention and that are not solved in an express manner by it, they will 
be brought under regulations according to the general principles from which it was inspired or, in the 
lack of it, according to the law that is applied based on the rules of private international law.”9 

From the formulation of the text we can see that it was intended to give priority, as an 
interpretation rule, to the general principles from which the Viena Convention is inspired, following 
that in subsidiary to resort to the national law, that is indicated by the conflictual law that can be 
applied in that case. The reason of this solution comes from the fact that it was intended to apply some 
homogenous principles to all sales contracts that are ruled by the Convention, thus avoiding the 
diversifications that exist in the national law systems. 

Third, according to art. 8, paragraph 1, “in the purpose of this Convention, the indications and 
the others manifestations of a party have to be interpreted according to its intention, when the other 
party knew or not could have ignored this intention” 

This interpretation rule refers to the unilateral acts of will of the parties (offer, acceptance, or 
notice), but in an implicit manner its refers to the contract itself, that is nothing more than the meeting 
of two unilateral manifestations of will, respectively the offer and the acceptance.  

The consecration of the interpretation rule in the content of the Convention is an expression of 
the influence of the Romanic law system, the rule that we refer to has an explicit settlemement in all 
the civil laws of French inspiration, including the Roman one, in art. 977. 

According to art. 8, paragraph 2, “if the previous paragraph does not apply, the indications 
and the other manifestations of one party must be interpreted according to the signification that would 

                                                 
6 D-A Sitaru.., C-P Buglea., S-A Stanescu., “International Commerce Law”, Special part, Juridical universe, Bucharest, 
2008, p.8. 
 
7 www.uncitral.com  
8 D-A Sitaru.., C-P Buglea., S-A Stanescu., “International Commerce Law”, Special part, Juridical universe, Bucharest, 
2008, p.16. 
9 www.uncitral.com  



have been given to them by a reasonable person, with the same training as the other party, that is in 
the same situation”.10 

We can notice that this interpretation principle has a subsidiary character regarding the 
contractors’ intention, applying only in the case in which the intention of the party from which the 
intent of will cannot be established ot the other party did not know or could have known this intention.  

In this case for the interpretation of the parties’ will we use the criterion of the comparison 
with the abstract figure of the “reasonable person”, juridical institution of Anglo-Saxon influence.  

For the interpretation of the party’s intent – art. 8, paragraph 1 – or of the resonable person’s 
intent – art. 8, paragraph 2 – we will take into account the real will of the party, without limiting 
ourselves to the terms used – declared will – although they are the first ones that have to be analysed. 

Art. 8, paragraph 3 stipulates that “in order to determine the intent of one party or what it 
would be understood by a reasonable person we have to take into account the pertinent circumstances, 
especially the negociations that took part between the parties, of the habits that were establised 
between them, by the usages and by the whole behaviour of the parties”11. Thus, in the cases to which 
the text refers to, for the interpretation of the contract we will use criteria that are extrinsic to it, 
subjective or objective. 

From the whole stipulation of art 8 from the Viena Convention, we see that the contract has to 
be interpreted so that it produces effects, so to be saved anytime possible.  

Another interpretation that we are particularly interested in is the interpretation according to 
the habits and usages. 

According to art 9, paragraph 1 from the Convention “the parties are bound by the usages that 
they agreed to and the habits that were established between them”. 

Further, regarding the usages, apart from the contrary convention, the parties are considered 
to refer to the contract in an implicit manner and for his formation to any usage that they knew or they 
should have known and that, in the international commerce is widely known and respected on a 
regular basis by the parties at the same type contracts, in the commercial branch that we refer to (art.9, 
paragraph 2). This text expresses the possibility of applying the international commercial usages and 
on the basis of the implicit will, including the alleged will, of the parties.12 

This text seems to refer to the universal usages, but we do not believe that the local usages are 
excluded, from the countries or the geographical area in which the headquarters of the parties are 
located.  

The encoded usages have to be the object of the express referral of the parties, to be 
incorporated to the international commercial sales contracts.  

Next what is interesting is the fact that this Convention does not cover all the interpretation 
aspects of its stipulations and of the contract that it refers to, such aspects being relevant and finding a 
practical solution in the practise of applying the Convention and the dogma. 

Thus, for example, the Convention does not clear the situation of the conflict of interpretation 
between its different linguistic versions, either that we are talking about the official languages of the 
O.N.U. in which the Convention was made, or to the translations in the languages of the states-parties. 
Such a conflict can appear due to the variation of interpretation of the juridical concepts that the 
Convention uses, in the different law systems. In the case of this interpretation conflict, if the parties 
did not indicate the variant of the Convention that they referred to, it is believed that we should take 
into acccount the variant in the language of the contract.  

 
II. The shape and the testing of the international sales of goods contract 

Regarding the shape of the international sale of goods contract, applying the principle of the 
consensus, the Convention stipulates in art. 11, thesis I that this “must not be sealed, or observed in 
writting and it is not the subject to any other condition of form”. 

The Viena Convention obeys the juridical symmetry principle when it stipulates in art. 29, 
paragraph 1 that “a contract can be modified or cancelled by the agreement of the parties”. Thus the 
modification and the cancelling of the contract does not imply any condition of form.13 

                                                 
10 ibidem.  
11 D-A Sitaru.., C-P Buglea., S-A Stanescu., “International Commerce Law”, Special part, Juridical universe, Bucharest, 
2008, p.18. 
12 ibidem.  
13 See I. Macovei, “International commerce law”, vol II, Ed. C.H.Beck, Bucharest, 2009, p.10. 



It would appear that this Convention adopted the consensus principle due to the numerous 
advantages that it has in the international commerce, especially the satisfaction of the celerity 
requirment and that of the simplification of the closing of the contracts formalities, that this field of 
activity demands. The consensus principle can have certain disadvantages, especially the uncertainty 
of the transaction that is sealed outside a written form, and this can have serious consequences for at 
least one of the parties in case of a litigation. This is why in the speciality literature and in the practise 
of the Convention’s application the parties often limit the consensus rule through the imposing ad 
validitataem of the written condition either as an element of the their consensus, or for the closing of 
the contract.14 

Regarding the contract’s testing, the Viena Convention consecrates the principle of the 
freedom of the test15, stipulating in art 11, thesis II that this “can be tried by any means necessary, 
including through witnesses”16. 

This solution is a natural consequence of the adoptation of the consensus principle in the 
matter of the contract’s form that the Convention brings under regulations.  

Another special situation that we can face is the possibility of the states to declare the non-
application of the stipulations regarding the unwritten form of the contract. In this case we can discuss 
about the imperative character of the stipulation.  

According to art 12, thesis I, and art. 96 from the Convention a contracting state whose 
legislation requires that these sales contracts to be sealed or observed in writting, and they can declare 
at any time that the stipulations of the art 11, of art 29 or of the II part of the Convention (The forming 
of the contract), that gives authority to any other form than the written one for the sealing, 
modification or the cancellation of the contract or of any other offer, acceptance or any other 
manifestation of will does not apply while one of the parties has its headquarters in that country.  

Art 12, thesis II, says that the sales contract cannot derogate from its stipulations, nor to 
modify its effects and this gives that article an imperative charater, according to art. 6, the only one 
from the Convention that has such a character.  

Romania did not make the statement to which art 12 and art 96 refered to, so that the 
condition of the written form is not required for the contracts that obey the Convention and for the 
international commercial contracts. 

 
III. The contractual responsibility of the parties 

In chapter 3 we will see important aspects from the Viena Convention from 1980 regarding 
the contractual responsibility of the seller and of the buyer.  

We shall see next the seller’s responsibility for the unfulfillment of his contractual obligations 
that is cleared by the Viena Convention under the title “Means that the buyer has in case of a 
contravention of the contract by the seller” (art. 45-52). 

Thus the Viena Convention from 1980 focuses all the problem of the seller’s responsability in 
only one set of rules. This solution of legislative technique has the advantage to avoid repeating that 
would be implied the mentioning for each side of the means that are at the buyer’s disposal in case of 
a breaching of the contract, to limit the crisscrossed referrals from one article to another, and in the 
same time to give the buyer a clear image of his action possibilities, what is of great importance in 
international commerce.  

The concept “contravention of the contract”, due to a direct translation from the French 
variant of the Convention, appears as being a barbarity in the Romanian juridical language. It would 
have been better to transcribe the expression “breach of contract” from English, that has as a 
correspondant in Romanian the notion “violation of the contract”.17 

The notion is defined, through a stipulation that has a generality aspect, in art 25. According 
to the text “a breach of contract made by one of the parties is essential, when it causes the other party 
a lesion that depives in a substantial manner of what is was in right to expect from the contract, except 
the case the guilty party did not foresee such a result, and a reasonable person with the same training 
and in the same situation would not have foresaw it either”. 
                                                 
14 D-A Sitaru.., C-P Buglea., S-A Stanescu., “International Commerce Law”, Special part, Juridical universe, Bucharest, 
2008, p.19. 
15I. Macovei, “International commerce law”, vol II, Ed. C.H.Beck, Bucharest, 2009, p.10. 
16 www.uncitral.com  
17 D-A Sitaru.., C-P Buglea., S-A Stanescu., “International Commerce Law”, Special part, Juridical universe, Bucharest, 
2008, p.65. 



The concept that we are referring to is used by the Viena Convention and in other articles, that 
generally refer to the contractual responsibility of the parties and to the problem of the transfer of 
risks.  

The basic principle for the qualifying of a braech of contract as being “essential” is the fact 
that is causes to the other party a damage that deprives it in a substantial manner of what it is entitled 
to expect from the contract. The notions is defined esentially through the prism of the nation of cause, 
that in all the Romanic law systems is a validity condition of all the contracts. The breach can be 
“essential” even if it does not affect an essentail clause of the contract, like the goods or the price, but 
an unessential one, if through it it is affected the fundamental purpose for which the damaged party 
sealed the contract. The appreciation of a damage as being “substantial” is made in the light of the 
concrete circumstances of the clause, like the pecuniar value of the damage to the value of the 
contract, the measure in which the breach of contract affects other activities of the damaged party. 
Through the collocation “this, the damaged party, is entitled to expect from the contract” the 
Convention wanted to express the idea that the respective party is protected only in the case in which 
the breach affects a legitimate interest.18 

The fulfillment of the basic criteria is a necessary condition but it is not enough for a breach 
of contract to be essential. Furthermore, it must that the party that breached the contract to be at fault, 
and that is appreciated by raportation to a reasonable person that is in the same situation. Thus, as the 
Viena Convention from 1980 says, the breach is not essential in the case in which the “guilty party” 
did not foresee the substantial damage that is made to the other party and no reasonable person, with 
the same training and in the same situation, could not have foresaw it. The two negative conditions, 
that both belong to the condition of the predictability of the damage are cumulative so that the guilty 
party cannot escape the responsibility by saying that he did not foresaw the damage, but it also has to 
prove that no reasonable person could have foreseen it. Regarding the moment according to which we 
can determine if the party foresaw the damage or not, we consider that, by the stillness of the 
Convention, this is the one when the contract is sealed or when the breach of contract occurs, 
according to the stipulations of the law that is applied in the case, according to art. 7, paragraph 2 
from the Convention, or to the appreciation of the judge or of the referee, according to the 
circumstances. 

There  are important the means that the buyer has in case of a brach of contract by the 
seller. 

According to art. 45, paragraph 1119 “if the seller did not fulfill any of the obligations that are 
his from the sales contract or from the present Convention, the buyer is entitled to: 

- exert the rights stipulated by art. 46 – 52; 
- to requier the interest damages that are stipulated in art. 74 – 77. 
This article of the Convention is an index of the means that the buyer has in the case of  

abreach of contract by the seller, and in the same time is the general juridical basis of the right of the 
buyer to ask interest-damages. 

The text stipulates, first, that when the seller did not fulfill any of his obligations, no matter of 
their source, the contract or the Viena Convention, the buyer is entitled to exert the rights stipulated 
by art. 46-52. 

Secondly, the buyer can ask interest-damages that are stipulated in art. 74-77. 
According to paragraph 2, art 45 “The buyer does not lose the right to ask interest-damages if 

he exerts his right to resort to any other mean”.20 Thus the interest-damage can coroborate with any of 
the rights stipulated by art. 46-52, as well as the ones from art. 71-73. 

The stipulations of art. 45 from the Viena Convention are corobotared with the ones of art 10 
paragraph 1 from the New York Convention on the prescription regarding the international sales of 
goods.  

Next we shall analyse the means that the buyer has in case of a breach of contract from the 
part of the seller in art 46-52 from the Viena Convention.  

A first interesting aspect is the one connected with the buyer’s right to require the execution 
of the obligations by the seller.  

                                                 
18 D-A Sitaru.., C-P Buglea., S-A Stanescu., “International Commerce Law”, Special part, Juridical universe, Bucharest, 
2008, p.65. 
19 I. Macovei, “International commerce law”, vol II, Ed. C.H.Beck, Bucharest, 2009, p.18. 
20 www.uncitral.com  



Art. 46 paragraph 1 stipulates the general possibility of the buyer to require the execution by 
the seller of any of his obligations. The stipulations of this article are closely corelated with the ones 
of art 28, that bring under regulations the conditions in order for the execution to take place in nature, 
as well as the ones from art. 47, regarding the buyer’s possibility to give the seller an additional 
deadline for execution. 

Secondly, the Convention clears up the buyer’s right to ask the seller the giving of some 
replacement goods (art 46, paragraph 2) or to repair the lack of conformity (art 46, paragraph 3). 
These are special means of execution that the buyer has in the case of the breach of the obligation of 
conformity by the seller, being seen by the Convention as special forms of action of the buyer in the 
execution of the contract from art 46 paragraph 1, reason why they are included as subsequential 
paragraphs of the same articles. In art 50 there is stipulated the buyer’s possibility to reduce the price, 
that is applied – as the execution means from art 46, paragraphs 2 and 3 – in case of a breach of 
contract by the seller of the conformity obligation. Also there is brough under regulation the seller’s 
possibility to repair, at his expense, any lack of his obligations, after the deadline, in the conditions of 
art 48. 

One can observe the fact that art 46-47 and art 50 give the buyer the right to chose the mean 
to obtain the execution of the obligation by the buyer. It results that the seller is not allowed to refuse 
the execution demanded by the buyer, offering him payment for the damages by equivalent, for 
example for the reason that the fulfillment of the obligation would imply bigger expenses than the 
profit that the buyer would have or for any other reason. The only case in which the Viena Convention 
gives to the seller the right to act is the one from art 48, but it can be exerted only in the restrictive 
conditions stipulated by the text.21 

An important problem is the one that refers to the general possibility of the buyer to demad 
the execution by the seller of any of his obligations.  

Art 46, paragraph 1 from the Viena Convention stipultaes the fact that “the buyer can demand 
the seller the execution of his obligations, except the case in which he uses a mean that is 
incompatible with this request”22. Through this article the Convention gives to the buyer the right to 
ask the seller the execution of the contract after the seller breached his contractual obligations.  

The text reveals that this is the mean to which the Convention gives importance, and that is in 
accordance with the principle of saving the contract that is one of the fundamental ideas  that rule the 
interpretation of the contract, as we can deduce from art 8. The solution is natural because after the 
breach of any of his obligations by the seller, practically, most of the times, the buyer is interested that 
the seller makes in the manner in which he was obliged by the contract. This interest exists because 
the buyer needs the goods in nature, and not their value in money, especially since the obtaining of 
this damages often imply long and expensive trials. In the international sales of goods contracts that 
the Convention brings under regulation, the interest we are refering to is emphasised by the fact that 
for the buyer is often really difficult to get replacement goods from the internal market.  

No matter of the nature of the obligation that is breached by the seller, the buyer’s right to 
demand the execution of the contract exists. Thus the seller will have, at the request of the buyer, to 
deliver the goods or the missing part of it, to repair any lack of conformity material or juridical or to 
fulfill any necessary act so that the obligation is performed as it was negociated by the respective 
contract. 

Alongside the right to demand the execution of the contract, the buyer can ask interest-
damages for the prejudices he suffered as a part of the non-execution of the contract, according to art 
45 paragraph 1 letter a and paragraph 2. This situation can be easily confused in practise with the one 
in which the buyer accepted a modification of the contract, in an amiable manner, in the conditions of 
art 29, but in this situation the buyer cannot ask interest-damages. The framing of the manifestation of 
will of the seller in one or another of these two situations is an interpretation problem, thst will be 
solved according to the stipulations of art 8 from the Viena Convention. 

Art 46 psaragraph 1 conditions the exertion by the buyer of the right to ask the seller the 
exertion of his obligations by the fact that he used a mean that is incompatible with this request. The 
buyer must be considered that he used such a mean if, for example, declared the contract solved on the 
base of art 49or he reduced the price according to art 50. In the case in which the buyer demanded 

                                                 
21 D-A Sitaru.., C-P Buglea., S-A Stanescu., “International Commerce Law”, Special part, Juridical universe, Bucharest, 
2008, p.68. 
22 www.uncitral.com  



from the seller the giving of some replacement goods (art 46, paragraph 2) or the repairing of the lack 
of conformity (art 46, paragraph 3) we cannot talk about the use of a mean that is incompatible with 
the request of execution, as long as these request are special forms of the buyer’s action in the 
execution of the contract.  

Art 46 paragraph 1 by the expression “the buyer can ask the seller the execution of his 
obligations”23 covers the hypothesis in which the request is addressed by the buyer directly to the 
seller and he executes, as well as when the request is ordered, at the request of the buyer, by a court of 
law or by a referee. 

A second very important aspect is the one that refers to the buyer’s right to reduce the price in 
the case in which the seller breached the obligation of conformity of the goods.  

Art 50 brings under regulation the conditions in which the buyer can reduce the price in the 
case in which the seller breached the obligation of the conformity of goods.  

This article is applied in the case of the lack of material conformity of goods with the 
contract, as well as in the case of the lack of juridical conformity in the conditions of art 41 or art 42. 
In the support of this solution we can bring at least two arguments. In the first place we can apply  the 
argument that the text refers to the case of a “lack of conformity of the goods with the contract”, 
without making a distinction between of the types of the lack of conformity. In the second place, and 
this is the main argument, art 44 from the Convention gives to the buyer the possibility to cut down 
the price according to art 50 in the case of the lack of conformity, both material and juridical. 

Next we shall see the conditions of exertion of the buyer’s right to reduce the price. 
Art 50 thesis I stipulates that “in case of lack of conformity of the goods with the contract, 

even if the price was paid or not, the buyer can reduce the price proportionally with the difference of 
value that the goods delivered had at the moment when they were delivered and the value that the 
goods would have had in this moment”.24 

According to the text the buyer can reduce the text no matter if the price of the contrcat was 
paid or not. In the case in which the price was paid the buyer has the right to receive the difference. 
This solution is similar to the one stipulated by art 81 paragraph 2 for the case in which it interferes 
the partial resolution of the contract. 

Thus, the reduction of the price will be made proportionally with the difference of the value 
that the goods that were delivered had at the moment of deliver and the value that the conform goods 
would have had it in the same moment. Thus the moment of reference for the calculation of the 
difference of price is the one of the deliver of the goods, and not the one of the closing of the contract, 
respectively the price from the contract. The establishing of the difference between the value of the 
delivered goods and the conform ones, in the moment of deliver, is easier to establish when the seller 
delivered with a lack of quantity or quality and the goods have a current price on the market. In other 
circumstances, the evaluation belongs to the buyer and in case of a litigation it will be established by 
the court of law or by a referee, eventually based on a speciality expertise.25 

The buyer’s possibility to reduce the price, in the conditions of art 50, does not deprive him of 
the right to use other means that the Viena Convention gives him in the case of a breach of contract by 
the seller, and the election of the maen used belonging to him exclusively.26 

Thus, in the first place, the buyer’s right to reduce the price competes with his possibility to 
ask interest-damages in the conditions of art 47. These two rights can be exerted alternative or 
cumulative. The alternative exertion of the two rights, that is possible in all the cases, can become 
necessary when the interest-damages cannot be demanded because the conditions for the giving of the 
damages according to art 47 are not fulfilled or if the seller is exonerated by responsibility in the 
conditions of art 79. Thus the right of the buyer to reduce the price is not affected by the clause that 
exonerates the responsibility from art 79. On the other hand the cumulative exertion of the two rights 
is possible because, according to art 45 paragraph 2, the buyer cannot lose the right to ask interest-
damages if he exerts his right to use another mean.  

In the second place, the buyer that received a good that has qualitative lacks can procede to 
the resolution of the contract if the stipulations of art 49 are fulfilled, case in which the interest-

                                                 
23 www.uncitral.com  
24 ibidem  
25 D-A Sitaru.., C-P Buglea., S-A Stanescu., “International Commerce Law”, Special part, Juridical universe, Bucharest, 
2008, p.78. 
26 ibidem.  



damages will be established according to art 75 or 76, their quantum can be different from the one of 
the difference to which he would have been entitled in the case of the reduction of the price according 
to art 50.27 

Anothre situation is the limitation of the buyer’s right to cut down the price. According to art 
50, thesis II, “Yet if the seller repairs any deficiency of his obligations, according to art 37 or art 48 or 
if the buyer refuses to accept the excution by the seller, in conformity of these articles, the buyer 
cannot reduce the price”. 

Thus the solution of cutting down the price is seen by the Convention as having a subsidiary 
and restrictive character. The buyer cannot make such a reduction if the seller repairs any deficiency 
of his obligations, to be anteriour to the date of payment in case of an anticipatory offering (art 37), or 
after the due date (art 48) or if the buyer refuses to accept the execution by the seller of any of his 
obligations according to these articles. Through this stipulation the Convention gives priority to the 
execution of contract principle.  

Also, the buyer has the right to declare the resolution of the contract. 
The resolution of the contract can be declared by the buyer only if the stipulations of art 49 

paragraphs 1 and 2 are fulfilled. 
Art 49 paragraphs 1 and 2 brings under regulations the resolution that occurs after the 

execution date of the contract, thus at the date of payment. The resolution of the contract that is prior 
to the date of its payment can be declared by the buyer in the conditions of art 72.  

A second very important aspect is the one refering to the special situations of responsibility 
of the seller stipulated by art 51 and 52 from the Viena Convention. Here we can talk about the 
partial, prior delivery and the delivery that is in quantitative excess.  

The first that wew will be talking about is the partial delivery.  
Art 51 paragraph 1 from the Convention stipulates: “If the seller does not deliver but a part of 

the goods or if only a part of the delivered goods is according to the contract, art 46-50 apply 
regarding the missing part or the one that is not compliant”.28 

Thus in the case in which the seller makes a partial delivery of the goods or if only a part of 
the delivered goods is compliant with the contract the seller benefits from all the means that are 
stipulated by art 46-50, but that apply only to the missing part or to the part that is not compliant with 
the contract.  

Through this stipulation the Viena Convention consecrates the possibility to partially resolute 
the contract when the conditions of the resolution are applied to that part. 

Next art 51 paragraph 2 stipulates “The buyer cannot declare the resolution of the contract in 
its wholeness unless the partial non-execution or the lack of conformity is an essential contravention 
in the contract”.29 

Through this stipulation is reiterated the condition from art 49, paragraph 1 letter a. 
The condition thjat the breach is essential is required as in the situation from art 49 paragraph 

1 letter b, when the buyer gave to the seller an extra deadline, but the seller delivers only part of the 
goods at this deadline. This thing results from the use of the word “unless”. Thus, in case of a partial 
delivery, the buyer can declare the contract rezolvit in its wholeness only if this is an essential breach 
of contract.  

The second possibility is the anticipated delivery. In this sense art 52 paragraph 1 stipulates 
the following: “If the seller delivers the goods before the deadline, the buyer has the possibility to take 
them or to turn them away”. 

Through this article it is brought under regulation the situation in which the seller makes an 
anticipatory delivery, before the deadline according to art 33. In this case the buyer has the right to 
chose between taking the goods and turning them down. This solution is justified at least for the 
reasons that, in the case in which the buyer would be forced to accept the goods that are delivered 
prior to the deadline, he would be put in the position to have unplanned expenses with the storage of 
the goods, and if the contract ties the payday with the delivery day according to art 58 paragraph 1 
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from the Convention, this anticipatory delivery would force the buyer to pay anticipate the goods, 
what could lead to suplementary costs. 30 

The option right of the buyer is generated by the anticipatory delivery. Thus this right does 
not depend by the condition if the anticipatory delivery caused inconveniences or suplementary 
expenses. Thus the buyer has to have a reasonable commercial justification for the refusal of the 
goods that are delivered anticipatory, because art 7 paragraph 1 from the Convention imposes the 
compliance of the good faith principle in the international commerce. 

When the buyer choses to take that goods that are delivered before the deadline, he still has 
the possibility to ask the seller interest-damages for the lesions suffered as a consequence of this 
situation, based on the stipulations of art 45 paragraph 1 letter b from the Viena Convention. By 
exception, the buyer is deprived of this right if the anticipatory delivery can be considered, according 
to the circumstances, as being the consequence of an amicable modification of the contract, in the 
conditions of art 29. Such a circumstance can be the one in which the buyer took the goods that were 
delivered anticipatory without any objection. 

In the case in which the buyer refuses to take the goods that are delivered anticipatory, the 
seller is forced to deliver them again at the term of the contract.  

When the buyer received the good that are delivered anticipatory, although he understands to 
exert his right to refuse, he is forced to take reasonable measures to preserve them, according to art 86 
paragraph 1 from the Convention. Futhermore, the buyer has the obligation to take them in his 
possesion, on account of the seller, although he is going to exert his right to refuse, if the goods were 
put at his disposal at their place of destinationand if there are fulfilled the other conditions stipulated 
by art 86, paragraph 2. 

The rights of the seller in case of anticipatory delivery are brought under regulation by art 37 
from the Viena Convention.  

The third option is the delivery in quantitative excess.  
Art 52 paragraph 2 stipulates “If the seller delivers a superiour quantity of the one that is 

agreed in the contract, the buyer can accept or decline the taking of the quantity that is a surplus. In 
the case in which the buyer accepts it partially or integral, he has to pay it at the price from the 
contract”. 

 In the case in which the seller delivers a quantity that is superiour to the one that is stipulated 
by the contract, the buyer is forced to accept at least the quantity from the contract. For the surplus the 
buyer has the right to chose between to accept it, totally or partially, or to decline it. If he declines it 
the buyer is entitled to interest-damages for the loses suffered because of the excess delivery. But if 
the buyer accepts to take the goods, totally or partially, he has to pay it at the price of the contract.  

But when it is not possible for the buyer to decline only the excess quantity, the buyer can 
declare the contract cancelled if the excess delivery is an essential breach of the contract. If such a 
delivery is not an essential breach of the contract or for commercial reasons the buyer is forced to take 
the whole quantity of goods that is delivered he can ask for interest-damages for the loses suffered as 
the consequence of this delivery. 

Next we shall see the final aspects regarding the means that the seller has in case of a 
breach of contract from the part of the buyer. In other words we shall see the contractual 
responsibility of the buyer in the frame of the international sales of goods contract. 

The means that the seller has in case of a breach of contract by the buyer are enumerated in 
art 61 from the Viena Convention. This article is symmetrical to art 45 that brings under regulation 
the means that the buyer can use in the case of a breach of contract from the part of the seller. 

This article is an index of the means that the seller has in case of a breach of contract from the 
part of the buyer and , in the same time, is the general juridical basis of the seller’s right to ask 
interest-damages.31 

In the first place according to the text “In the case in which the buyer did not fulfilled any of 
his obligations that he has according to the contract or by the present Convention, the seller is entitled 
to: a)exert the rights stipulated by art 62-65” [art 61, paragraph 1, letter a]. The sending to the 
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mentioned articles does not exclude the possibility to benefit from the rights that are given to him by 
art 71-73 from the Convention these last articles being comprised into Chapter V – Common 
dispositions for the obligations of the seller and the buyer. 

In the second place, in the hypothesis we have in view, the seller is entitled to “b) ask interest-
damages stipulated by art 74-77” [art 61, paragraph 1 letter b].  

It is considered that the seller has the right to interests, in the conditions of art 78, although 
the Convention does not refer in an explicit manner to this article. The right to interests appears as 
being intrinsical to the seller, because it is applied in the case in which a part does not pay “the price 
or any other owed sum” and such obligations fall back on the buyer.  

Art 61 paragraph 2 stipulates “The seller does not lose the right to ask for interest-damages 
when he exerts his right to use another mean”.32 Thus the interest-damages can coroborate with any of 
the right stipulated by art 62-65 as well as those from art 71-73. 

Next we shall see the analysis of the means that the seller has in a case of a breach of contract 
from the part of the buyer.  

In this context we shall analyse only the rights stipulated by art 62-65. The exertion of the 
rights stipulated by art 62-65 imply, symmetrical to the ones given to the buyer in case of a breach of 
contract from the part of the seller, two possibilities that the Viena Convention puts at the disposal of 
the seller: to ask for the exertion of the obligations by the buyer according to art 62 and to declare the 
annulment of the contract according to art 64. Article 65 brings under regulation the special means 
that the seller has in the case in which the buyer did not fulfill his obligation to point out the 
characteristic elements of the goods. 

A first situation that deserves attention is the seller’s right to ask the execution of the 
obligation by the buyer.  

In this sense art 62 from the Convention stipulates the following aspects: “The seller can ask 
the buyer the payment of the price, the taking of the goods that are delivered or the execution of other 
obligations of the buyer, except the case he used a mean that is incompatible with these demands”. 

This is the mean that the Viena Convention gives priority as it results from the formulation of 
the text, that is in accordance with the saving of the contract principle according to art 8. 

Article 62 conditions the exertion by the seller of the right to ask the buyer the execution of 
his obligations by the fact that he did not use an incompatible mean with this demand. The seller must 
be considered that he used such a right if, for example, declared the contract void according to art 64. 

Art 62 through the collocation “the seller can ask the buyer” to exert his obligations covers 
the hypothesis in which the demand is addressed directly to the buyer and this executes, as well as the 
one in which the execution is ordered, at the request of the seller, by a court of law or by a referee. 

The general dispositions of art 28 an be applied. From the coroborated application of these 
articles it results that, when the seller demands the court of law on the basis of art 67 to force the 
buyer to execute literally his obligations, and the competent court of law that can solve this litigation 
is not forced to dispose such an execution unless it is allowed by its own law system, in the conditions 
of art 28. When the court’s law system admits the execution in nature, this can dispose the forcing of 
the buyer to the execution in nature, if the criterion from art 62 is fulfilled.  

A second situation is the seller’s possibility to give the buyer an additional execution 
deadline.  

In this sense art 63 paragraph 1 stipulates “The seller can give the buyer an additional 
deadline, that has a reasonable duration, for the execution of his obligations”. 

This stipulation appears as a natural consequence of art 62, that allows the seller to ask the 
buyer, directly or through the a court of law, to execute any of his obligations. In the same time the 
stipulation that we are referring to is a natural corrolary of the fact that the judge or the referee cannot 
give the buyer a grace period in the case in which the seller uses one of the means that he has at his 
disposal in the case of a breach of contract from the part of the seller (art 61 paragraph 3).33 

The giving of additional deadline for the buyer’s execution is a right, and not an obligation for 
the seller.  

The reason for the reglementation of this right lies in the fact that for the seller it can have 
more advantages, from the point of view of time and expenses to give the buyer an additional deadline 
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than to turn to a juridical procedure in order to force him to execute. In some cases the uridical 
execution of the buyer appears as impossible, like when the non-execution means the delay in the 
issuance of a bank warranty, in obtaining of an import authorisation or in the fulfillment of some bank 
formalities for the payment of the price. 

Also, the giving of such a deadline allows the seller that, in the case in which the buyer does 
not respect it, to go on with the annulment of the contract in the conditions of art 64 paragraph 1 letter 
b) and eventually to a compensatory selling according to art 76. The seller can turn to this right more 
when it is not sure in that moment that the non-execution by the buyer of any of his obligations is an 
essential breach of the contract that allows him to declare the contract annuled directly according to 
art 64 paragraph 1 letter a). 

Article 63 paragraph 1 gives the seller the right to give the buyer an additional deadline for 
the execution of his obligation no matter of the type of the obligation that he breached. 

This additional deadline has to be “of reasonable duration”. The justification of this 
requirement results from the corroboration of the article we are referring to with article 64 paragraph 1 
letter b) that gives the seller the right to declare the contract void in the case in which the buyer did 
not fulfill his obligation to pay the price or to take the goods that are delivered even in the additional 
deadline. This right of the seller could turn into an abuse in the case in which he would give the buyer 
an additional time that is insignificant for the execution. In such a case, the buyer would be in the 
situation to not be able to carry out his obligation in that deadline, and the seller, although he is not 
the victim of an essential breach of contract that would entitle him to annul the contract according to 
the rule from art 64 paragraph 1. letter a) would obtain the same result by the abusive use of the 
special reglementation from art 64 paragraph 1 letter b) from the Viena Convention.34 
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