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Abstract: The paper deals with the issue of local public administration from the standpoint of the Romanian 
Constitutional Court jurisprudence, a political and legal institution designed to achieve the prior and subsequent 
control of the law and Government orders. Four normative acts are analyzed, all with an impact on local public 
administration, namely: the local public administration law, the law on the status of local elected officials, the law 
on the election of local public authorities, the law regarding political parties. These acts were subject to 
constitutional review by the Constitutional Court, some of which underwent modifications as a result of the 
acceptance of a plea of unconstitutionality against certain legal provisions of their contents. By the way it manifests 
itself in the institutional Romanian landscape, the Constitutional Court gained place its de facto, not only de jure, 
within the category of public authorities defending democracy and the rule of law. 
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Introduction 
 
Within the institutional architecture of Romania, the Constitutional Court is placed outside the 

three classic powers (legislative, executive and judicial), ensuring a balance between them and acting as 
the guardian of the fundamental act. Through all its work, the Constitutional Court plays an important role 
in strengthening democracy and the rule of law in Romania. The Constitutional Court is a political judicial 
institution with a status well determined by the fundamental act and its own organization and functioning 
law [1]. Its positions, expressed in orders, decisions, opinions have obliged state authorities or other legal 
subjects to adapt their behavior to the requirements imposed by the constitutional text. All these acts are 
adopted or issued by majority of votes, and are justified and published in the Official Gazette.  

The constitutionality review is a necessary tool in a democracy that allows the Constitutional 
Court, as the sole authority of constitutional jurisdiction, to enforce the provisions of the Constitution by 
adopting generally binding decisions that have power in the future, starting with their publication in 
Official Gazette. Since in a rule of law public authorities do not enjoy any autonomy over the law, 
observing the Constitution, its supremacy and the laws is mandatory [2]. The supremacy of the 
Constitution is a legal reality and not a mere theory, fact which requires collateral consequences and 
guarantees [3]. 

Romania has embraced the European model of constitutionality review of the law that is exercised 
by a specialized central authority, a process that distinguishes it from the American model, characterized 
by the constitutionality control performed by the law courts. This type of institutional design, comprising 
the Constitutional Court as well, is encountered in Austria, Belgium, Czech Republic, Cyprus, France, 
Germany, Latvia, Italy, Lithuania, Poland, Malta, Portugal, Slovenia, Slovakia, Spain, and Hungary. At 
the opposite end there are situated the Netherlands and the United Kingdom, with a state system that does 
not include a constitutionality review of laws. The American concept regarding the organization of the 
constitutional review mechanism is found in countries like Greece or Ireland. In Ireland, the attribution of 
constitutional review belongs to the Supreme Court, while in Greece the constitutionality review of laws is 
entrusted to the law courts. A special case can be found in Sweden, where the constitutional review of 
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laws is exercised through a complex system of preventive control, performed by the Legislative Council; 
the Council is composed of judges of the Supreme Court and of the Supreme Administrative Court. 

 
Local public administration in the jurisprudence of the Constitutional Court of Romania 
 
One of the areas on which the Constitutional Court ruled is local public administration. 

Administration is a key area of social life, regarded in the jurisprudence [4] of the European Court of 
Human Rights as an element of the rule of law. Provisions of laws or ordinances governing local public 
administration were analyzed in terms of their constitutionality, due to the objection of unconstitutionality 
brought before the Court, or as a result of the unconstitutionality exceptions raised before the court. As 
indicated in the literature [5], the objection of unconstitutionality is an efficient process to ensure and 
follow parliamentary political configuration, and achieving good majority-opposition relations in 
parliamentary life. On the other hand, the exception of unconstitutionality gives expression to the 
subsequent and concrete constitutionality review, representing a constitutional guarantee of the rights, 
freedoms and legitimate interests of the people [6]. Most of the Constitutional Court decisions on local 
public administration targeted provisions of the local public administration law, the status of local elected 
officials, the law on the election of local authorities and the law regarding political parties. 

The general framework of organization and operation of local public administration is ensured by 
Law no. 215/2001, republished, as amended. This important normative act develops the constitutional 
norms relating to local governing and establishes the dimension of the local autonomy regime, the status 
of local authorities and other legal subjects activating locally, as well as the nature of relations between 
basic and county local authorities, and of the reports intervening between local and state authorities. The 
provisions of this act were subject to constitutional review both before entry into force (prior control) and 
after its entry into the legal order (subsequent control). 

By Decision no. 112 of 19 April 2001, the Constitutional Court, notified by a group of MPs with 
an objection of unconstitutionality concerning the provisions of Article 17, Article 40 paragraph (7), 
Article 43 paragraph (3), Article 51, Article 68 paragraph (2), Article 90 paragraphs (2) and (3), Article 
106 paragraph (8), Article 110 and Articles 145-148 of local public administration Law, found that the 
authors of the complaint lodged three categories of criticism of unconstitutionality. First, they claimed that 
Article 17, Article 40 paragraph (7), Article 43 paragraph (3), Article 51, Article 90 paragraphs (2) and 
(3), Article 106 paragraph (8) and Article 110 of the Act, which regulate the use of mother tongue in 
relations between citizens belonging to national minorities and local public administration authorities, 
violate Article 6 paragraph (1), Article 13, Article 16 paragraph (1) and Article 72 paragraphs (1) and (2) 
of the Constitution. Secondly it was considered that the provisions of Article 68 paragraph (2) of the law, 
which governs the relations between the mayor and the local council, are inconsistent with the provisions 
of Article 120 paragraphs (1) and (2) of the Constitution. Finally, with regard to the legal provisions 
governing “The County Advisory Commission”, they are alleged to infringe Article 120 of the 
Constitution, entitled “Communal and Town Authorities”, as well as of Article 121 of the Constitution, 
entitled “County Council”. 

Analyzing the respective criticism, the Constitutional Court found that these provisions are 
constitutional, prompting the Romanian president to promulgate the law. 

The subsequent constitutional review of the local public administration law was conducted 
through the Constitutional Court analysis of the 71 unconstitutionality exceptions [7] raised before the 
courts by various legal subjects, beginning with the entry into force of the law until today, with regard to 
the various provisions within the law. Analyzing all the orders given to resolve the exceptions indicates 
that these were rejected by the Constitutional Court. The legal provisions most often targeted by exception 
of unconstitutionality are those comprised in Article 38 paragraph (2) d), Article 68 paragraph (1) b) 
Article 36, Article 31, Article 311, Article 55, Article 57. As an example, we mention a final decision 
regarding the settlement of an unconstitutionality exception raised on certain provisions of the law on 
local public administration, namely Decision no. 444 of 16 September 2014 concerning the exception of 
unconstitutionality of Article 45 of Law no. 215/2001 on local public administration. During the 
subsequent constitutionality review of the law, the Constitutional Court found that the author of the 
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exception appealed to the lack of precision and predictability of Article 45 of the law on local council acts 
and their adoption procedure, stating that those critics do not indicate any contradiction between the 
fundamental law and the legal text subject to the constitutional review, but rather question the existence of 
certain legislative omissions that can be covered only by the intervention of Parliament as the sole 
legislative authority or by the Government, under legislative delegation. Based on these specific 
considerations as well as others from the decision, the Constitutional Court rejected as inadmissible the 
exception of unconstitutionality of Article 45 of Law no. 215/2001 on local public administration. 

It can be observed that by verifying the compliance of the fundamental law with the text, it was 
certified that the analyzed legal provisions are constitutional. Through the prior and subsequent 
constitutionality review, the Constitutional Court issued the “certificate of conformity” with the 
constitutional text for all the criticized legal provisions. Such is the case of those governing the 
attributions of the local council, the mayor’s right to delegate tasks, the manner of dismissal of the county 
councils vice presidents, the situations that generates the dissolution of the local council and the 
dissolution procedure, the attributions of the mayor, the special procedure established in case the 
administrative court is notified, the status of the secretary of the administrative-territorial unit, the 
validation commission, the legal dissolution of the county council, the management of the meeting 
establishing the local council, the compatibility of the vice mayor position with that local councilor, the 
City Hall, the acts of the mayor, the mandate of the mayor, the validation of mayor election, the acts of the 
local council and the adoption procedure. 

The increased number of unconstitutionality exceptions raised against certain provisions of the 
local public administration law confirms the importance of this normative act, and its application to 
concrete situations proves that its development and adoption have been made in conformity with 
constitutional requirements. Moreover, through its considerations contained in various decisions, the 
Constitutional Court clarified the meaning of those norms considered by practitioners to be imprecise, or 
recommended that the Parliament or Government intervene to explain certain legislative ambiguities. The 
legislator cannot foresee all the situations that may arise in practice and then, in the process of law 
enforcement in specific cases, the imperfections from a regulation can be observed, and these can be 
corrected only by Parliament or Government initiative. 

Another normative act representing the subject of constitutional review is the Law no. 393/2004 
on the status of local elected officials. The object of regulation of this law constitutes the terms of the 
mandate by local officials and the rights and obligations under the mandate acquired through elections. If 
the local public administration law outlines the legal status of local authorities (local council, mayor, 
county council, county council president), the law on the status of the local officials regulates the status of 
the members belonging to deliberative and executive forums at the level of commune, town, city, 
subdivision of the municipality and county. 

The Constitutional Court was notified in the case of this law with 38 unconstitutional exceptions 
[8], representing almost half the cases of the abovementioned regulation (Law no. 215/2001). The articles 
most frequently targeted by the authors of unconstitutionality exceptions were: Article 9, referring to cases 
of termination of the quality of local or county councilor; Articles 15 and 16 referring to the cases of 
office termination of the mayor and county council president and the body empowered to declare leaving 
office; Article 69 on sanctions applicable to the vice mayor, the president and the vice president of the 
county council; Article 2 paragraph 3 concerning the appointing of vice mayors and county council vice 
presidents. 

Besides the cases when the exceptions of unconstitutionality were raised towards certain articles 
of the law, there have also been cases where the exception of unconstitutionality was invoked for a whole 
normative act. It is the case of Decision no. 1183/2007 of the Constitutional Court resolving the exception 
of unconstitutionality for the provisions of Law no. 286/2006 amending and supplementing Law no. 
215/2001 on local public administration and Law no. 393/2004 regarding the status of local elected 
officials. 

The author of the complaint claims that Law no. 286/2006 and Law no. 393/2004 are not organic 
but ordinary laws, and an ordinary law can not modify the content of an organic law. The Court examined 
the exception and stated that both laws are organic in terms of the object of regulation and content, and the 
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manner of adoption. Regarding the adoption of the two normative acts, the Court noted that, in the 
adoption of Law no. 393/2004 and Law no. 286/2006, the requirements of Article 76 paragraph 1 of the 
Constitution were met and, according to them, organic laws shall be adopted by a majority of votes of 
each Chamber. In terms of the object of regulation and content, the two normative acts fall within the 
domain reserved by the fundamental law for organic laws in Article 73 paragraph 3 letter o), namely the 
organization of local public administration, of the territory and general regime regarding local autonomy. 
For these reasons, the Court rejected the exception of unconstitutionality of Law no. 286/2006 amending 
and supplementing Law no. 215/2001 on local public administration and Law no. 393/2004 on the Status 
of local elected officials. Moreover, all 38 exceptions of unconstitutionality against the various provisions 
of the law on the status of local elected officials were rejected by the Constitutional Court. 

Among the provisions that have attracted most interest, leading to their challenge by exception of 
unconstitutionality, are those comprised in the Article 9 paragraph (2) letter h1). The article concerns a 
case of mandate termination for local and county councilors, i.e. leaving office due to loss of membership 
of a political party or organization of national minorities on whose list they were elected. The 
Constitutional Court ruled several times on the constitutionality of the legal text which formed the subject 
of unconstitutionality and, in all cases, held that it is fully consistent with the provisions of the 
fundamental law. The Court held that this case of mandate termination of the local or county councilor 
before completion date, aims at preventing local elected officials from to migrate from one party to 
another, and at ensuring stability within local public administration, expressing the political configuration 
resulting from the will of the electorate (Decision no. 915 of 18 October 2007) [9]. 

By Decision no. 1167 of 11 December 2007, the Court held that this case of mandate termination 
of the councilor is a consequence of Article 8 paragraph 2 of the Constitution, according to which political 
parties contribute to defining and expressing the political will of the citizens. This conclusion results from 
the fact that the electorate gives its vote to a person based on the political program of the party they belong 
to at the time of election and which the person concerned is going to promote during the tenure of local or 
county councilor. The Constitutional Court considers that “since the local representative is no longer a 
member of the party on whose list was initially elected, this means that they no longer meet the conditions 
of representativeness and legitimacy needed to achieve the political program which voters elected. 
Therefore, it is no longer justified to keep them in the public position”. A final action to contest the 
unconstitutionality of Article 9, paragraph 2 letter h1) was resolved by the Constitutional Court by 
Decision no. 565 of 16 October 2014 rejecting the exception raised. The outcome of the Court states that 
voter’s vote expresses the option for the program of a party and not for a certain candidate when they are 
running on a party list. The Court also noted that accepting that a local/county councilor, who during its 
mandate leaves the party on whose list initially ran and was elected, retains the status of local elected, 
would mean a change in the political configuration of local council by the will of the representatives 
elected, a configuration established as a result of the vote expressed by citizens. Of course, this can not be 
accepted because the mandate in exercise, thus continued, no longer corresponds to the original will of the 
electorate, which gave its vote to a candidate considering the party that, at that time, they represented. 

This case of termination of the mandate covered by the provisions of Article 9 paragraph 2, letter 
h1) irritated so much certain political actors who wanted freedom of movement on the Romanian political 
scene that in August 2014 the Government adopted the Emergency Ordinance no. 55/2014 which 
suspended for 45 days the legal effects of the provisions of Article 9 paragraph 2, letter h1) and Article 15 
paragraph (2) letter g¹). The adoption of the Emergency Ordinance represented a step backwards in terms 
of regulation which paved the way for the migration of thousands of elected officials from the party on 
whose list they were elected in 2012, to another party for which they opted under this normative act, or 
became independent, fact that led to a relocation of forces at the level of local authorities and, implicitly, 
to a change in the political configuration resulting from the local elections [10]. Changing the will of 
citizens expressed through vote in local elections by changing the political configuration resulting from 
the elections, made by the will of an authority represents a serious violation of the principle according to 
which national sovereignty belongs to the people, in consequence a clear violation of the constitutional 
provisions [11]. 
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The third normative act whose provisions were analyzed in terms of the constitutionality by the 
judges of the Constitutional Court is Law no. 67/2004 on the election of local authorities. As the name 
indicates, the law governs the elections regime for local public administration authorities. According to 
this regulation, local and county councils, mayors and presidents of county councils are elected by 
universal, equal, direct, secret and freely expressed vote. 

The regulation has undergone subsequent constitutional review by addressing a number of 23 
actions [12] that invoked exceptions of unconstitutionality of certain provisions within the regulation. The 
articles most often targeted by the authors of the unconstitutionality exception were: Article 7, referring to 
the conditions of application by the organizations of the citizens belonging to legally established national 
minorities; Article 48, referring to the independent candidacy for mayor and councilor; Article 96, 
regulating the manner for mandate allocation; Article 121 regarding the trial procedure of answers, 
appeals and other requests. Of the 23 alleged unconstitutionality exceptions, only one was accepted by 
Decision 1219 of 18 December 2007 on the exception of unconstitutionality of Article 96 paragraph 10 
from Law 67/2004 on the election of local public administration authorities. 

The authors of the unconstitutionality exception invoked the provisions of Article 96 paragraph 10 
relating to the assignment of councilor mandates when the function becomes vacant. According to the 
article “in case of office vacancy of an independent councilor or a councilor belonging to a political party, 
a political alliance or an electoral alliance, who has no alternates on the list, as well as in the case of a 
councilor elected on the list of a political party that was removed, under the law, from the register of 
political parties, regardless of the reason for the removal, the vacant function is occupied by the first 
alternate from the list which obtained the biggest number of valid votes cast”. The Court considers that the 
law may establish mechanisms for converting votes into mandates, and their assignment, as a result of the 
elections, but it is not allowed to provide for the granting of a councilor mandate by transfer from one 
party to another, in the cases provided by the criticized text, without changing, through this operation, the 
political configuration, as it resulted from the will of the electorate, and thus contravening the 
constitutional principle, according to which “Romania is the constitutional, democratic and social state”. 
If such argument were to be admitted, then we would unjustifiably reach an increase in the number of 
mandates from a party with a different electoral program than the one who originally obtained the 
mandate which subsequently became vacant in the cases provided by law. 

Therefore, the Court held that the awarding of the mandate in case of vacancy listed in Article 96 
paragraph (10) of Law no. 67/2004 can be done only after a vote expressed by the electorate within partial 
elections to supplement the structure of the local or county council concerned, and not in the manner 
regulated by the criticized legal text. 

For these reasons, the Constitutional Court upheld the exception of unconstitutionality, noting that 
Article 96 paragraph 10 of Law no. 67/2004 for the election of local authorities is unconstitutional, which 
led to the intervention of the legislator who amended the criticized legal provisions and put them in line 
with the decision of the Constitutional Court. 

One of the core values underpinning the democratic edifice is political pluralism. Under the 
Constitution, political parties contribute to defining and expressing the political will of the citizens, a role 
which is reflected, among other things, by selecting and proposing candidates for local, general, 
presidential Europarliamentary elections. They are political associations of Romanian citizens who are 
entitled to vote and they fulfill a public mission guaranteed by the Constitution. The law establishing the 
organization and operation of political parties in Romania is Law no. 14/2003, republished. 

The law has been the subject of a compliance control of its provisions with the constitutional text 
by analyzing and solving a total of 29 actions [13] that invoked exceptions of unconstitutionality of certain 
provisions from the analyzed normative act. Most of these focused on Article 26 paragraph (4), Article 21 
paragraph (4), Article 19 paragraph (3), Article 48, Article 16 paragraph (3). Of all, this final article has 
aroused particular interest, proved by the large number of exceptions raised towards its contents, i.e. 12 of 
the 29 exceptions invoked with reference to the unconstitutionality of certain provisions of the law. To 
these we can add the cause that covered the exception of unconstitutionality of Law no. 14/2003 regarding 
political parties, in whole and in particular those of Article 46 paragraph (2) thereof, which was rejected 
by the Constitutional Court as inadmissible by Decision no. 214/2014. 
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Mandate termination of local elected following the loss of party membership led the 
Constitutional Court to fundamentally change its optical regarding the provisions of Article 16 paragraph 
3 of the Law on political parties. Even if the Constitutional Court held many times that the legal text in 
question complies with the constitutional provisions, bringing numerous arguments in this respect [14], 
the same constitutional court, by Decision no. 530/2013 [15] found that the provisions of Article 16 
paragraph (3) of Law no. 14/2003 on political parties, as amended, are unconstitutional and upheld the 
exception of unconstitutionality. Until the mentioned decision, the provisions of Article 16 paragraph 3 
were as follows: “The attainment or loss of membership of a political party is subject only to the internal 
jurisdiction of that party under the statute of the party”. Such a text limited the possibility of defending a 
person losing the party membership as the provision referred only to the internal jurisdiction of the party, 
and not the possibility of the respective person to address the justice as well. 

Therefore, these provisions have been established until the adoption of Decision no. 530 of 12 
December 2013, in a plea of inadmissibility for the requests addressed to the court by those persons who 
lost their quality of party members [16]. One by one, until the publication of the Constitutional Court 
Decision no. 530/2013 in the Official Gazette of Romania, the requests of the persons excluded from 
political parties, most of them being also local elected officials, were rejected by the courts on the grounds 
that the acts of the governing bodies of political parties have political, and not legal character, and 
therefore may be subject to analysis and resolution only by the internal judicial bodies of those parties. 
Given the extremely serious legal consequences brought by the exclusion from the party on the mandate 
of the local elected officials, i.e. its termination, the Court held that the rights and obligations of party 
members and of statutory bodies, the sanctions for infringement of the provisions on the statute and 
procedures to be followed in such cases, are covered by legally binding norms which are part of the 
concept of law, as these were shaped by the jurisprudence of the European Court of Human Rights, these 
norms constituting the grounds for the adoption of legal acts, and not of certain decisions with character of 
political acts. 

The Court held, however, that the notified courts can analyze only the compliance with statutory 
norms establishing and applying the sanction to the extent to which the party’s right to defense and 
opinion was actually ensured; they can not make judgments on the opportunity of the political decision. 
Therefore, a person contesting the sanction of exclusion from the party, and therefore a locally elected, 
will further follow the procedure before the party’s internal jurisdictions, requiring effective and 
appropriate application of the statutory provisions, and, if they consider that these bodies violated the 
statutory provisions, they ought to address justice. 

In the highly dynamic life of political parties, there may appear conflicts between members and 
the decision-making structures of the respective parties, which may lead to the adoption of arbitrary or 
subjective measures. In most cases, these measures shall result in expulsion from the party of some elected 
officials, a sanction leading to the rightful termination of their mandate as local elected, in conformity 
with Article 9 paragraph 2, letter h1) of Law no. 393/2004 on the status of local elected officials. 

As outlined in a separate article [17], Decision no. 530/2013 of the Constitutional Court had 
implications on the life of political parties and the administrative practice, making available for persons 
dissatisfied with the decision of expulsion from the party, the necessary tools to defend their rights, thus 
leading to a significant increase in the number of actions brought before the courts. 

 
Conclusions 
 
In a society where the law prevails, constitutional norms are presented as a guiding light for all 

areas of social life. The constitutional text remains devoid of meaning if the legislator does not find the 
legal paths suitable for the realization, by standards inferior to the Constitution, of the principles contained 
in the fundamental act. These norms must comply with the letter and spirit of the Constitution; otherwise 
the Constitutional Court will declare their unconstitutionality. 

The practice of the Constitutional Court of Romania represents an important source of inspiration 
for legislators, judges, and the legal doctrine, its decisions, beyond their coerciveness for both 
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considerations and the device, bringing forth logical reasoning that underpin legislative, jurisdictional 
solutions or new theories. 

For the local public administration, the Constitutional Court has clarified the meaning of certain 
legal norms contained in various normative acts governing this essential domain of society defined as an 
important pillar of any democratic system. Also, the constitutional review conducted on the norms 
governing local public administration has revealed that, in general, these norms reflect the constituent 
vision stated in the constitutional text, being, therefore, compatible with the principles and rules inscribed 
in the Constitution. 

Finally, the admission of certain exceptions of unconstitutionality raised before the courts showed 
the limits of some legal provisions, such as those restricting the right of access to justice for local elected 
excluded from party on whose list they initially ran for office and were elected, as well as those regarding 
the allocation of mandate of local councilor in cases of office vacancy. 
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