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Government by adopting a normative act with the force of law. 
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Introduction 
 

While the principle of separation of powers enshrined three institutionalized functions of the 
state, the exercise of power has shown that some institutions can “purchase” exemption as several 
functions. 

In this sense, we want to bring into question several instances where Parliament - the 
legislative institution, substitutes its part of the work to the government - executive institution. 

The transfer of legislative power to the executive in known by doctrine as “delegation law” 
phenomenon, which is held at the constitutional level in all modern states. 

The delegation of legislative powers to the profit of the executive branch is actually a trick of 
governance practices in special situations, which call for action by public authority with a superior 
force. 

Theoretically, the legislative delegation infringe the principle of separation of powers or the 
principle of national sovereignty, by the fact that the Government's ability to adopt rules laid down by 
law impart an unjustified “weight” in the context of the three powers existence. 

The phenomenon of legislative delegation still spreads from XIX century in Europe. 
In this context we remind the French Constitution from 1975, which stipulated that the 

President of the Republic had power to legislate in certain areas by virtue of law [1]. 
Although justified, the legislative delegation represented a very controversial phenomenon in 

literature at that time. Social changes that took place after the Second World War, allowed the new 
constitutions to introduce this phenomenon indirectly, through a form of authorisation or by 
establishing some substitution competencies. 

Therefore, the concrete reason that determined the introduction of “legislative delegation” is 
technicization of management processes and establishment of strict specialized legislative solutions in 
extreme situations. 

In this situation, politicians, legislators and civil society components, citizens realize that even 
the conditioned transfer of legislative prerogatives from the Parliament to the Government is a 
theoretical and political concept change in attitude towards theories and constitutional texts. 

 
1. Instances in which takes place the legislative delegation in constitutional systems 

 
The literature exhibits in many cases the thesis on the delegation of powers or duties, although 

old, she found life in a new form. 
Terminology of delegation is supported by extensive resources, in this sense we can talk about 

the delegation of functions of power, authority or responsibilities [2]. 
Thus, one aspect that can be identified is the delegation in the current French constitutional 

system, as practice of law decrees of the years 1875-1958, which is currently subscribe as the 
ordinance. The system is used generally in budget matters in France [3].  



Acta Universitatis George Bacovia. Juridica  - Volume 4. Issue 2/2015 - http://juridica.ugb.ro/ - 
Răzvan VIORESCU 

= ISSN 2285-0171                                   ISSN-L=2285-0171 

The same issue may fall the art. 44 of the Greek Constitution. Thus, in exceptional 
circumstances, the necessity of extreme urgency, the president of the republic can at the proposal the 
Council of Ministers to edict acts with legislative value. These acts are subject, according to art. 72 
par. 1 of the Greek Constitution, to the ratification of Chamber of Deputies. 

The Spanish Constitution stipulates in art. 82 that Parliament or under the popular name of 
General Cortes, may delegate the government through a framework law, normative act with decision 
power by law. 

According to the Spanish Constitution, the Government may adopt decrees and regulations in 
the event of “extraordinary and urgent necessity”. Thus, we emphasize that the Spanish Constitution 
contains at least 5 articles that support the regulation of legislative delegation. 

In this regard, we include: 
- Art. 82 - by which the Parliament may empower the Government to issue rules with the rank 

of law, which provides the issue of those law decrees. The text of the law stipulates also the 
determined period that act this legal framework of delegation. More the specific constitutional text 
stipulates matters over which the delegation is approved by the framework law. 

- Art. 83 - states the framework laws can not in any case: a) authorize reversing its framework 
law; b) authorize the adoption of rules retroactively. 

- Art. 84 - in case the law or amendment is contrary to current legislative delegation, the 
Government is empowered to oppose further action. The situation in this case lead to a proposal of law 
that can, totally or partially, repeal the law of delegation. 

- Art. 85- stipulates that “government provisions that are subject to legislative delegation are 
called decrees - laws”. 

- Art. 86 - refers to conditions that require extraordinary need and urgency that the 
Government may issue legal provisions of decrees - laws, which cannot affect the organization of 
basic state institutions, or certain rights or freedoms. 

 
As can be seen, the legislative delegation is a large-scale phenomenon. As can be seen, 

Government has the right niche through which has acquired the status of legislator, according to the 
constitutional text. 

An eloquent similarity with the Spanish Constitution is found also in the Portuguese 
Constitution, which the Parliament or Assembly of the Republic is competent according to art. 165 
para. 2 and 3, to give to the government the authority to legislate. Being vested with real legislative 
power, the Portuguese Government may adopt decrees - laws in areas not reserved to the Assembly of 
the Republic [4]. 

Legislative delegation is stated in the Constitution of Italy, which through art. 76, it states that 
the exercise of the legislative function may not be delegated to the Government only after establishing 
guiding principles and criteria of the delegation and only for a limited time and for specific objects. In 
this situation, the Italian Constitution states by art. 77 para 2, that in extraordinary cases of necessity 
and urgency the Government adopts, on his liability, provisional measures that have the force of law. 
The government is required in this regard to present these transformations of laws to the Chambers. 

Italian Act from 1926 that reflects the faculty of the executive to emanate juridical rules 
evokes as example the provision that through decree-law may be issued norms laid down by law only 
in cases where the Government is delegated to this effect [5]. 

Another example of legislative delegation is the German constitutional system, where 
legislating recipients can be the Federal Government, a federal minister or the Land governments. 
Their competence establishes the content, scope and limitations of empowerment, and empowerment 
is the act that gives this statutory order. 

Also the Austrian Constitution, through art. 18 para. 1, indirectly supports that the legislative 
delegation is regulated in the benefit of Federal President. 

We conclude that the legislative delegation is a quite popular phenomenon, involving adjuvant 
measures in order to carry out a coherent and consistent legislative process, in the exercise of power. 
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2.Theoretical fundament of the legislative delegation phenomenon in Romanian 

Constitution 
  
Theoretically, Romanian Constitutions assume the approach that the delegation of power, as 

being essentially a political report between nation in respect of naming the sovereign of the power and 
the various bodies to which the nation confers or recognizes temporarily the public power. 

Thus, the 1991 Constitution, through art. 2 para. 1, specifies that national sovereignty, namely 
the exclusive power of the people it belongs to, and this is exercised through representative bodies [6]. 

As a first review of legislative delegation, we can say that this is a way of cooperation between 
Parliament and Government under the principle of separation of powers, under which the Government 
is vested with exercising in certain conditions of the legislative function. 

Through legislative delegation, the government cannot acquire a comprehensive legislative 
function because it is essentially a convinced executive. In this sense, we admit that the Government 
has only regulatory skills, regulatory conditioned and limited in time. 

Thus, the Constitutional Court ruled under Art. 115 of the Constitution, the Government has 
legislative competence derived either from a law of empowering either the Basic Law itself, with a 
special and limited character, specific to an awarded competence. This empowerment enables the 
Government to issue documents, so it is a surrogate legislator. 

The constitutional requirements in empowering the Government consist in issuing ordinances 
and, implicit, accountability of legislative procedure. 

Specifically, the delegation of legislative power means a transfer of powers, authorities, or 
legal positions from the legal holder to a depositary under the condition of time that is entitled to 
exercise legislative action and which, implicitly, is bound to a direct and immediate responsibility for 
acts he is issuing as such. 

It is telling that the Government falls among institutions exercising power but from that 
issuing power. 

Etymologically, the delegation means empowerment, this fact is justified in this regard, 
parliament a representative of the people, consisting of electorate options, acquires the quality of 
attorneys in order to empower the Government to unroll in special or extreme situations, the legislative 
function. 

As mentioned previously, the first type of delegation is set out in art. 115 para. 1-3 of the 
Constitution. According to the art., the Parliament may have the latitude to adopt a special law 
enabling the Government to adopt ordinances in areas not covered by organic laws. This authorization 
give freedom to the Government in expressing the legal phenomenon. Accordingly, the application of 
art. 115 really means empowering the Government in legislative work. 

Constitutional Practice has shown that enabling the Government does not change its executive 
functions but operates a temporary derogation of limited effect. 

Consequently, the legislative delegation should be seen as a favour that can expand the 
executive’s activity. 

 
3. Types of delegation of some legislative powers 
  
The literature stated that the legislative delegation is made in the form of the ordinance, as the 

legal act of the Government, but as an expression of legislative powers. 
Therefore, the government substitutes the legislature, however, the Government is in the 

depiction of two major operations namely, one that its activities which are accountable to Parliament 
and aimed at "achieving domestic and foreign policy of the country", and the second it consists of 
legislative activity that takes responsibility, but targeting exercising oversight of government. 

Both activities are carried out according to its work program agreed by the Parliament. 
According to art. 115 of the Romanian Constitution, the institution of delegation constitute two 
procedural samples, each with their own regime, but with the same subjects, Government and 
Parliament. Each of the two proceedings is a form of delegation within the meaning of directly 
awarding the legislative powers. 

The delegation is legitimate and persist only if the government complies with the 
conditionings and constitutional boundaries. 
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Thus, first type a delegation called parliamentary delegation is supported by art. 115 para. 1-3 
of the Constitution. 

In addition, according to par. 1 Parliament has discretion to adopt a special law enabling the 
Government for him to confer rights in legislation. Under this option, the Parliament is authorized 
constitutionally to provide legislative delegation to the Government. 

Placed in legislative aspect, the Government will issue orders, called simple ordinances, which 
have no connection with the emergency ordinances. 

Empower established by Parliament for the Government empowers him to govern and manage 
the exercise of ordinary rules laid down by law, during the period which he is entitled to exercise such 
authority. 

The second type of legislative delegation is generated directly by the Constitution authorized 
by art. 115 para. 4. This may not be an actual delegation because the idea of the delegation involves 
two entities, the delegating one and the one running delegation. 

According to the constitutional text, the Government may adopt emergency ordinances only in 
extraordinary situations whose regulation cannot rely postponement, meaning that it should be noted 
the exceptional situation of invocation of the law, by the existence of an emergency. 

The Constitution essentially does not specify the term of the extraordinary situation, the 
Government in this situation will be able to assess whether the conditions of existence of such a 
situation. 

But with all the activities of the Government, Parliament will always have the final option if 
the executive meets the conditions to access to the legislative work. 

As appreciates Prof. C. Ionescu, the Constitutional Court noted that the orders can be issued 
only upon authorization laws, so as a result of legislative delegation granted by the legislature or the 
second variant may be issued pursuant to art. 115 para. 4, situation where the legislative delegation is 
granted by the Constitution [7]. 

In this case, we have more types of orders: - Ordinance based on a law empowering; - 
Ordinance issued in exceptional circumstances under the Constitution. 

Furthermore, the Constitutional Court ruled that ordinances are not a variety of ordinance 
based on empowering law, but is a constitutional measure that allows the Government, under the 
supervision of the Parliament, to impose toward an exceptional case and which justifies the need and 
the urgency to regulate a situation, that due to its exceptional circumstances call for immediate 
solutions to avoid serious prejudice to public interest. 

I said before, under the Parliament supervision, does the executive, being even restrictive, 
make running the legislative delegation of the Government, because he is entitled to dispose of the 
requests. 

Areas of legislative intervention by the Government should outline a causal relationship to the 
premises of objectives, which include the government program accepted by Parliament. Any other 
interpretation gives the Government an overall responsibility for the delegation. 

One of the issues that the Constitution omitted is related to the time of terminating the 
enabling ordinances in respect of which Parliament has expressed its willingness to discuss them. 

However, the effect of the order finds legal support in the Constitution. 
In this case, is eloquent the Parliament’s support in conducting legislative work of the 

executive. 
The conclusions drawn from the entire analysis made about the legal provisions and 

jurisprudence of the Constitutional Court in the matter of legislative delegation, justifies the following: 
a) Legislative delegation under the constitutional framework is an institution of constitutional 

law and covers two types: the legislative delegation to the Government and legislative delegation by 
the President under certain limits; 

b) A consequence of the constitutional text is that it does not provide a clear date by which 
orders and ordinances of the Government to be debated in Parliament; 

c) The law enabling the Government to issue ordinances can be controlled by the 
Constitutional Court; 

d) Laws enabling the Government to issue ordinances are ordinary laws; 
e) The Government may issue orders under the enabling law only in areas not covered by 

organic laws or only in areas, which are covered by the government program which was approved by 
Parliament. 
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f) The matters of taxes may be subject to legislative delegation by the Government; 
g) Regulations contained in the codes are not all of the organic law, although according to the 

principle of unity of the legal act, these codes should be considered organic laws; 
h) Emergency ordinances are issued by the Government in extraordinary circumstances; 
i) There is a concrete distinction between simple ordinances and emergency ordinances; 
j) The Government may ratify international treaties by ordinance, although some doctrines 

make a difference between legislative and the task of ratifying of the Parliament [8]. 
Parliamentary legislative delegation and constitutional right of the Government to have 

legislative powers in exceptional cases, represent anomaly cases determined by legislative, which 
requires for the government orders special parliamentary debates, urgent with the purpose of 
reiterating the Parliament in its full powers [9]. 

In our personal opinion, the legislative delegation is actually a procedure that allows a moment 
of relaxation from the Parliament, moment that is currently monitored, but thanks to constitutional 
acts, the executive has the quality of a substitute. 

The effect of this procedure is based on the exercise of administrative activities in the public 
interest from the Government, that, although the Executive has the ability to regulate activity by 
issuing legislation to manage the exercise of power in the legislative perspective. 

In this sense, the literature appreciated that with the approval of Government Ordinance passes 
from the executive sphere in the legislative sphere. 

 
Conclusions 
 
Although is considered a controversial phenomenon, the legislative delegation is a procedure 

implemented in modern constitutions because of the battle between government and opposition. 
Parliament is not a legislator, but this aspect is only a pawn of power that establish exceptional 

circumstances to meet the legislative function of the state. 
In this respect, one of the basic ideas of the principle of separation of powers is the sole 

responsibility of each of the three powers in order to fulfil the role and functions deriving from that 
power. Consequently, all power enjoys exclusively his work but in a reserved jurisdiction to interfere 
in other fields. 
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