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Introduction 
 

The Civil Procedural Law most often customizes by the indissoluble link with the civil substantial 
law, "the link between them gives expression to the correlation between content and form" [1]. The 
substantive law without the procedural rule would be inapplicable, a never-ending rule of conduct, a 
spectator of the social relations. 

The availability is a specific principle of the civil trial. Through the availability, the civil trial is 
customized by the criminal proceedings, the latter being governed by the principle of officialdom. 

 
1. The concept of availability 
 
The availability means the power conferred by the law to the parties to refer the matters to the legal 

authorities, to dispose the dispute of litigation and the means of defence. 
The imperative nature of the rules of the civil procedure law ensures the compliance of the rule 

substantial, in proceedings. "The proceedings actors", can not have any proceedings conduct by imposing 
rules that ensure the coherence of the civil trial, the freedom of parties being limited by mandatory 
provisions which reveals the normative binding character of the civil procedural law, this is likely to 
strengthen the role of its sanctions. 

The formalism of the civil procedural law has to discipline the conduct of the participants who are 
obliged in the same manner in strict compliance with the requirements of form in order to ensure the 
application of the rule of the substantive law. The formalities required by the procedural law should not be 
confused with the shape of the procedural law, the latter revealing the content of the concept of source of 
law, when the formality is contained in the source of the civil procedure when the formality is contained in 
the source of the procedural law imposing the obligation, to limit and discipline [2]. 

 
2. New Code of Civil Procedure and the principle of availability 
 
The New Code of Civil Procedure established by Article 2 "General Applicability of the Code of 

Civil Procedure" the common law vocation. This provision supplements an imperfection of the code of 1865 
which limited the applicability of civil procedure at the branch of law that has no procedural provisions [3]. 

The Code of Civil Procedure will apply to all private legal relations including the relations between 
professionals and their relationship and any other issues of civil law. As such private legal relations, non 
patrimonial civil, family, commercial, labor, transport will be subject to the Code of Civil Procedure in the 
absence of special regulations [4]. 

The ideal situation, in terms of social is that of compliance of the norms but when the substantive 
law is violated or the legitimate interest can not be achieved but through a Court action, it is necessary a 
concrete action by means of a standard procedural law. 
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The general rule established and that of the Roman law shows that the trial can not be initiated ex 
officio "judex non proceeded ex officio" but the modern law provides exceptions to this principle, where the 
Court may order measures without the existence in this respect of a request from the participants. Such a 
situation is the exercise of a civil action ex officio in the criminal trial or putting under the ban or the 
measures that the divorce Court may take for the minor child. From the cases mentioned we notice the State 
interest to regulate situations that require the protection of major interests who break the private interest. 

Of course, referring the Court only through the request provided by the procedural subject interested, 
axiomatically sizes the principle of availability. 

Article 9 of the Code of Civil Procedure (Law No. 134/2010) enshrines this principle as the "right of 
disposal of the Party" and rules in this way more rights for the holder’ demand: 

- the right of the interested party to promote or not to act; 
- the applicant's right to determine the limits of the action; 
- the right of the Applicant to waive the action or the subjective right; 
- the Defendant's right to accede the claims provided by the Applicant; 
- the right of both Parties to end the trial with a transaction; 
- the Parties' right to exercise legal remedies; 
- the right to accede to the judgment given; 
- the right of the winning party to seek enforcement of the judgment; 
 
For the purposes of the legal text which is invoked presenting the origin of the matter principle in 

question, the trial can be started at the request of the interested person or another person. In this case 
amounting the situations referred by the legislature, any person may go to Court by providing to the 
competent Court a summons and in cases specifically provided by law, the notification may be made by 
other people or bodies [5]. 

In contentious matters, the code requires the submission of an application even when it is not 
necessary to establish an adverse right to other subjects but the rule requires a Court mediation. 

 
3. Issues concerning the possibility of removing the principle of availability 
 
For the judge be able to give an answer ex officio on issues that have that have not been requested it 

is necessary to have an express provision of the law which removes the principle of availability.  
Such a situation is represented by the high interests of the minor, who during the guardianship may 

decide for the guardian to give real or personal guarantees, the exercise of the action in annulment of the 
provision made by the guardian without the consent of the family council and the authorization of the court 
guardianship [6], finding the indignity of law of the heir [7], the correction of the material errors of the 
judgment [8], the motivated reduction of the trial costs [9], the exercise of the appeal in the law interest [10], 
setting the parental authority and the parents' contribution to the expenses for the children’s raise and 
education if this was not set [11]. 

Related to the determination of the limits of the application for summons or of the procedural 
framework, the owner is the main decision-maker. Usually the applicant is the one who mentions with whom 
he/she wants to be in a trial without the court be able to impose the summons to an individual. 

The applicant also claims in the application what he/she is seeking to obtain and the Court can not 
judge something else, to give something that the applicant did not ask or more than he/she asked. The Code 
of Civil Procedure is imperative and asks the judge to rule on all that it was required, without exceeding the 
limits of summons as submitted by the applicant. The violation of these mandatory provisions open to  the 
injured person the legal remedy of the appeal alleging the breach of the principle of availability. 

In the matter of evidence and managing the evidence the Court can not impose any other evidence 
than those requested excepting the situations claimed by the principle of finding the truth as formulated by 
the legislature in section 22 paragraph (2) of the Civil Procedure Code [12]. 

These issues are also outlined by the Civil Division of the High Court of Cassation and Justice in the 
decision 2952/2007 stating: "One of the fundamental principles of civil trial is that of availability, content of 
which includes the applicant's right to determine the extent requested by the summons, the procedural 
framework in which the trial will take place on the object and the parties". 

In compliance with this principle, the Court can not enter ex officio another person in the trial.  
Only the parties may broaden the scope of the subjective trial by formulating requests of force 

interference.  
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Third parties may also request to participate in the proceedings as voluntary intervention. 
 
Conclusions 
 
The principle of availability prefigures the modern current character of the NCPC that, in developing 

the procedural rule gives the parties the freedom to find in the context of the rules, the graceful way to 
resolve the disputes, because the friendly way to settle  to become the rule and exception, the  resolution 
through Court. 
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