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Abstract: What defines the notions of principal and agent is “the existence of a report of subordination which 
has its basis on the agreement between them, a natural or legal person entrusted to an individual a particular task. 
From this task it arises the possibility for the first person - also called principal - to give instructions, to direct, guide 
and control the activity of the other person - also called agent - the latter having an obligation to follow the guidelines 
and directives received”[1]. In the judicial practice [2] it was held that “the agency relationship is born under an 
agreement of will, the principal entrusting the agent with a particular function or task and having the right to direct the 
activity of the agent, to guide and control him in the work entrusted with”. 
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I. Civil Liability, form of legal liability  
 

French doctrine [3] defines the legal liability as an obligation to be responsible for an injury before 
the law and to assume the civil, criminal, disciplinary, etc consequences. 

According to other sources [4] legal liability has been defined as a consequence resulting from the 
failure to comply with the legal obligations. 

Civil liability includes tort liability (respectively, the obligation of any person to be civilly 
responsible for the damage caused to another through a wrongful act) and contractual liability (sprung from 
the failure of the one who has assumed an obligation under a contract and who will be required to repair the 
damage thus caused to the other party, in kind or compensation). 

Legal liability has acquired a specific role through its legislative consecration to various branches of 
law, so that currently we distinguish between civil liability, criminal liability or disciplinary responsibility, 
each of them having a separate legal regime, specific sanctions in relation to the nature of the legal rules 
violated and their consequences. 

Between these forms of legal liability, there are some similarities but also many differences arising 
from the different legal nature of the rules which protect the social relations, which make the object of their 
regulation, aspects upon which we do not insist in this material [5]. 

 
II. About tort liability. Overview 
 
According to paragraph 1of article 1348 of the new Civil code any person has the duty to respect the 

rules of conduct proven by law or the custom of the place, and do not affect, the rights or legitimate interests 
of other persons. The person who, acting with discernment, breaches this duty shall be responsible for all 
damage caused, as well as for the prejudice suffered by the victim, effectively damnum emergens - and the 
unrealized gain - lucrum cessans (article 1381-1395 of the Civil code relating to compensation for damage in 
case of tort liability). 

From the same article it results that in addition to responsibility for its own deed (art. 1373 Civil 
Code), in paragraph 3, the legislator makes reference to the responsibility for the deed of another person 
(article 1372-1374, Civil Code), and to the liability for damages caused by animals or things found under the 
guard of any person, or the ruin of the edifice, (article 1375-1380 Civil Code). 

In paragraph 4 of article 1349 Civil Code it is specified that the liability for the damages caused by 
defective products shall be established by a special law, so in such a situation the provisions of tort liability 
will not be applied, but those that were established by the special law, meaning law no. 240/2004 concerning 
the liability of producers for damages resulting from defective products [6]. 
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Legal texts presented above show that the illicit deed that is causing the injury triggers an obligation 
report materialized in the civil liability of the person who has caused the prejudice and implicitly in the civil 
obligation to repair the damage caused. 

“As a general rule, the regulation of tort liability provides that any person (natural or legal person) 
has the duty to respect the rules of conduct which the law or custom of the place imposes and not to affect 
through his actions the lawful rights or interests of others” [7]. 

From the point of view of legal nature, tort liability is a civil penalty with a reparatory character 
without being at the same time a punishment. 

In this sense, the doctrine [8] held that tort liability is a civil penalty that applies more in the 
consideration of the person's heritage and less in the consideration of the person who committed the illicit act 
which caused the prejudice. 

This explains why after the death of the author of the prejudice, the compensation obligation, so the 
civil liability, shall be sent upon his heirs. If tort liability would be regarded as a punishment, thus being 
characterized through a character (intuitu personae) then it would not be able to be transmitted to the heirs. 

In the doctrine it was noted that the functions of tort liability are: the reparative function - an 
essential, fundamental function and the educative and preventive function, a function derived from the first 
one, an accessory one, without being of the essence of tort liability. 

As I pointed out, tort liability materializes into an obligation of compensation owed by the person 
who produced the damage. 

From this point of view of tort liability may be considered a means of protecting the subjective civil, 
patrimonial or property rights. 

 
The reparative function is however a relative one because only a few times a full recovery in their 

materiality, of the damaged or destroyed values can be achieved. This induces the idea of the necessity of an 
accented prevention by strictly applying the principles of tort liability, which are to lead to the removal or at 
least severe decrease of the cases of committing wrongful acts causing prejudices. 

 
The educational and preventive function is ancillary to the reparative function and is the effect of all 

means of defense of the subjective rights in general [9] because it implements in the consciousness of people 
the idea that the illicit deed causing the prejudice does not remain unpunished, it entails an obligation of 
compensation, but it can also attract other forms of legal liability - criminal offences, administrative, etc. 

The content of this function has gained new dimensions in the context of the regulation of the 
liability for the damages caused to the environment (ecological damage) by law-framework for 
environmental protection [10]. In this context in the specialty literature [11], it is sustained that “we can 
highlight another function of civil liability, namely the right of the victim to request the administrative or 
judicial bodies to obtain the cessation of the licit or illicit deeds causing the prejudice. 

From the facts presented above, but also from the provisions of the new Civil Code it follows that 
tort liability can be classified as fallows: Liability for its own act as it is defined in article 1349 in 
conjunction with art. 1357-1371 of the Civil Code; Liability for the actions of others regulated by article 
1349 in conjunction with article 1372 of the Civil Code, which in turn is divided into: a) Liability for the 
actions of a minor or a person placed under interdiction (article 1372 of the new Civil Code); b) Liability of 
the principals for their agents (article 1373 of the new Civil Code); Liability for damage caused by animals 
or things regulated article 1349 in conjunction with article 1375-1380 Civil Code, which is divided into: a). 
Liability for damages caused by animals, article 1375 of the Civil Code; b). Liability for damage caused by 
things, article 1376 of the Civil Code; c) Liability for the ruin of the building, (article 1378 of the Civil 
Code). 

 
III. The liability of principals for their agents [12], form of tort liability 
 
1. Introductory notions 
 
The liability of principals for their agents is regulated in article 1373 paragraph 1 in the new Civil 

Code, according to which: “The principal is obliged to repair the damage caused by his agents whenever the 
deed committed by them is in connection with the tasks or for the purpose of the functions assigned to them". 
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Article 1376, paragraph 2 of the new Civil Code states that, “The principal is the one who, by virtue 
of a contract or pursuant to law, shall exercise the direction, supervision and control of the person who 
performs certain functions or tasks in his interest or the interest of another”. 

From the interpretation of thesis II article 1376, paragraph 2 of the Civil Code, it follows that “the 
agent is the one who, under the direct supervision and control of the principal, performs certain functions or 
tasks for his principal or for another person”. 

In another definition [13] the agent is “a person who agrees to do something in the interest of another 
person by putting himself under his direction, supervision and control”. 

The agent is “a person who acts or performs a function after the directives and under the control of 
another person” [14]. 

In the doctrine [15] it was concluded that what defines the notions of principal and agent is “the 
existence of a report of subordination which has its basis in the circumstance that on the agreement between 
them, a natural or legal person entrusted to an individual a particular task. From this it arises the possibility 
for the first person - also called principal - to give instructions, to direct, guide and control the activity of the 
other person - also called agent - the latter having the obligation to follow the guidelines and directives 
received”. 

The notions principal and agent were defined as such in the specialty literature: 
The principal is a “person entitled to exercise direction, supervision and control over the 

performance of the function which he has entrusted to another person (the agent)” and agent is “the person 
who agrees to do something in the interest of another person by putting himself under his direction, 
supervision and control" [16]. In a recent specialty work [17] related to the notion of principal and agent it is 
noted that they ... “are not defined by themselves, but by the steadfast report between them. Therefore, 
although article 1373 paragraph 2 includes a definition of the principal he in fact refers to the agency 
relationship, because the principal does not have such a quality than in relation to the one under his 
direction”. 

In the judicial practice [18] it was held that “the agency relationship is born under an agreement of 
will, the principal entrusting the agent a particular function or task and having the right to direct the activity 
of the agent, to guide and control him in the entrusted activity”. 

 
2. The conditions for the liability of the principal for the agent’s deed 

 
2.1. General conditions 
 
In accordance with the provisions of article 1373 of the new Civil Code in order to employ the 

principal's liability, it is necessary for the agent to fulfil the general conditions of liability for his own deed, 
respectively the existence of the illicit acts of the agent; the existence of the prejudice; the existence of the 
causal report between the wrongful deed and damage and less the existence of the agent’s fault in 
committing the unlawful act. 

In the specialty literature, and in the judicial practice, in the period of application of the provisions of 
the previous Civil Code, there have been a number of controversies regarding the need for the fulfilment of 
the condition regarding the agent’s guilt in order to engage the liability of the principal. 

Thus, in a case with principle value the former Supreme Court held that the natural or legal person 
who has the status of principal shall be responsible for the damage caused by his agent in the function he was 
entrusted with only if the conditions of the liability for its own deed provided by article 998-999 Civil code 
(art. 1349 in the new Civil Code) are met. The victim must prove the existence of prejudice, of the illicit 
deed of the agent, the causality relationship between the illicit deed and prejudice and agent’s guilt for the 
illicit deed [19]. 

In the doctrine, in the same period, there have been a number of controversies regarding the need for 
the fulfilment of the condition of the agent’s guilt in order to engage the liability of the principal. 

Thus, in a majority opinion it was sustained the idea of the compulsory existence of the guilt 
condition of the agent because the principal’s liability can be committed only when the agent acted with 
guilt. Other authors have supported the idea that guilt does not constitute a necessary condition [20]. 

Another part of the doctrine held that the principal obligation to repair the prejudice has an indirect 
and accessory character in report to the obligation of the agent, to such a repair, and when the agent’s 
obligation does not exist due to the lack of his fault, there is no obligation on the principal [21]. 



Acta Universitatis George Bacovia. Juridica  - Volume 4. Issue 2/2015 - http://juridica.ugb.ro/ - 
Ioan CIOCHINĂ-BARBU 

= ISSN 2285-0171                                   ISSN-L=2285-0171 

In another review it was found that there is an obligation of the principal to fix the damage produced 
by the agent, independent of the reparation obligation incumbent upon the agent. The consequence of such 
an interpretation is that if the principal shall cover the damage produced to the victim, an action of recourse 
against the agent cannot succeed because the latter could plead its lack of fault [22]. 

Currently, with the entry into force of the new Civil Code, the problem seems to be cut in the favour 
of the opinion that in order to engage the principal’s liability the existence of guilt of the agent who 
committed an illicit deed causing damages is not necessary. This aspect emerges from the interpretation of 
the provisions contained in article 1373 paragraph 1 Civil Code, according to which, “The principal shall be 
obliged to repair the damage caused by its agents whenever the deed committed by them is in connection 
with their work duties or with the goals of the functions assigned to them”. 

As it can be seen the agent’s guilt is no longer a prerequisite for engaging the liability of the 
principal [23]. 

In another opinion, “the liability of the principal is an assumption of direct and autonomous 
responsibility, justified by considerations of an economic nature regarding the necessity of restoring the 
social equilibrium destroyed by commission of an injurious act, and not to penalise the guilt of the person 
responsible. In order to obtain compensation, the victim must prove the damage which he has suffered and 
the fact that it was caused by an agent in connection with his duties or functions assigned to them. All these 
elements are objective in nature and so the difficult task of proving the fault of the perpetrator is eradicated” 
[24]. 

Acknowledging that the liability of the principal is a direct and autonomous one in the new Civil 
Code, in the sense that the guilt of the agent must no longer be proved, but only the agency relationship, 
however we must remember that such a condition, namely the guilt of the agent for the injurious deed, 
remains as a necessary element to be proven in a recourse action of the principal against the agent. So, the 
agent's guilt exists, only it is no longer a condition for engaging the liability of the principal towards the 
victim of the damage. For this proving the agency relationship, evidence of injurious deed, prejudice and 
causality relation will be sufficient. 

Accordingly, for such tort liability only three of the four general conditions of tort liability, which 
are objective conditions, are required to be met, namely: the prejudice caused to the victim, the illicit deed of 
the agent and the causality relation between the illicit deed of the agent and unjust prejudice suffered by the 
victim. 

 
2.2. Specific conditions 
 
Along with the general conditions for engaging the liability of the principal, less the agent’s guilt, 

according to article 1373 of the new Civil Code two special conditions are required to be meet: an agency 
relationship and the deeds of the agents should be, “connected with the tasks or purpose of the functions 
delegated”. 

These two conditions also resulted from the provisions of article 1000, paragraph 3 of the previous 
Civil Code [25] but, in the current Civil Code the regulation of these two conditions is more detailed in that 
on one hand the legal notions principal and agent are defined which allows the definition of the agency 
relationship but also the identification of the legal basis for the second condition, namely the perpetration of 
the deed causing damages by an agent, which must be in relation to the attributes or purpose of the functions 
entrusted to him. 
 

2.2.1. The existence of an agency relationship is determined by that subordination report of the agent 
towards the principal emerged trough a contract, but also from other legal relationships that contain in their 
content the subordination, management, direction, supervision and control, elements necessary for engaging 
such liabilities as well as from the  provisions of the law. 

In the daily activities the agency relationships are to be found in many situations. 
Thus, a prime example, and the most common is that of the individual employment contract [26], 

governed by law no. 53/2003 - Labour code [27], article 10-107. 
In article 10 of Law no. 53/2003 the individual employment contract has been defined as “the 

contract under which a person, called an employee, undertakes to provide work for and under the authority of 
an employer, person or entity, in exchange for remuneration referred to as salary”. 

Note that the existence of the employment contract lets us only presume the existence of an agency 
relationship, until proven otherwise. 
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The quality of principal within the individual employment relationships can generally be taken by 
the employer - any legal entity which functions on the basis of normative acts which founded them. 

Thus we distinguish in this respect, the autonomous administrations, commercial companies, 
agricultural companies, public institutions, etc. 

In addition to these categories of employers any other legal or natural person may have the status of 
principal if this capacity stems from an individual contract of employment and if they hire work force. 

We note that according to the provisions contained in Recommendation no. 198/2006 of the 
International Labour Organization [28] the criteria, which form the basis of such work relationships are those 
according to which the activity: is developed in accordance with the instructions and under the control of the 
employer; involves the worker's integration in the enterprise's organizational structure; is performed 
exclusively or primarily for the benefit of another person; must be performed personally by the worker; is 
performed after a specific work programme, at a specified job; the activity involves a certain duration and 
has a certain continuity; requires the availability of the worker; implies providing tools, materials and 
equipment by the employer. 

As it can be seen, the employment relationship is, according to the provisions of Recommendation 
no. 198/2006, has a broader sense as compared to a narrow one given to the concept by art. 10 of Labour 
code, republished, which enshrines the written form of the individual employment contract as a condition of 
its validity. 

The agency relationship can have as its source an individual employment contract, with fixed or 
indefinite term, with full time or part time work, apprenticeship contract, contract of solidarity, internship 
contract, etc. 

At the same time the agency relationships may also be established in the case of other types of 
employment relationships, such as: work relations in the case of public servants; the ones emerged from the 
employment relationships without legal forms (“black work”); the activity of day laborers carried out under 
the provisions of the law no 52/2011 [29]; labour convention concluded by the cooperative on the basis of 
law no. 1/2005 [30]. 

The quality of agent in a legal employment relationship is always had only by a natural person who 
is a named employee. 

In the development of the individual employment relations situations can arise that require some 
nuances: 

a) The situation in which the employment contract is concluded between the employer and the 
employee, however the latter exercises his attributes to another employer at which he committed the illicit 
deed causing prejudices. 

A first case of this kind is job relocation that was defined in article 45 of law no. 53/2003 - Labour 
Code, as the “act ordering the temporary change of place of work, at the order of the employer to another 
employer, in order to perform work in his best interest”. 

In the case of job relocation, in the determination of liability of the agent it will be necessary to 
determine who actually exercises the guidance, supervision and control of the activity of the agent [31]. 

It is precisely the conclusion to which they arrived in the judicial practice [32] in the sense that in the 
case of job relocation, “the work being done in the interest of the new unit, while the one who works within 
it, is his subordinate, and must respect the labour conditions and labour discipline imposed by the unit to 
which he is relocated to, which supervises his work”. 

Also the older jurisprudence, held that, “the unit has concluded the employment contract with the 
perpetrator of the illicit deed does not respond as a principal, where it turns out that the deed was perpetrated 
at the time when the perpetrator's activity was guided, supervised and controlled by another unit” [33]. 

An analogous situation is the one referred to a temporary employment relationship in which the 
agency relationship is not established between the temporary employment agent, as an employer of the 
temporary employee, but between the employee and the user of the temporarily employee [34]. 

In the previous doctrine of the new Civil Code, [35] but that is still current, it was expressed the 
opinion, with which the author of the present material agrees with, according to which an agency relationship 
can also be found when carrying out voluntary work, unpaid, on behalf of a trade union organizations, or 
more recently, in the case of an activity conducted under a volunteer contract concluded according to law no. 
195/2001 [36] when it is conducted under the direction and control of an employer. 

b) Situations where there is a disassociation of agency relationship towards the employment contract 
emerging from the specific nature of the exercise of a profession. 
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Another similar situation is related to a temporary employment relationship, the agency report 
determine not between temporary employment, as the employer of the temporary employee, temporary 
employee but between user and employee [34]. 

The doctrine before the new Civil Code [35] but is now topical, expressed the opinion, which are 
supported by the author of this material, that agency report be based and performance of a work of voluntary, 
unpaid, undertaken the benefit of a trade union or newer, where the activity conducted under a voluntary 
agreement concluded under Law no. 195/2001, [36] when it is conducted under the direction and control of 
the employer. 

In treating this problem we need to keep in mind that a doctor provides medical assistance 
independently, on the basis of his or her professional training and not on the basis of specialized guidance 
provided by the leadership of the sanitary unit [37]. 

"In terms of the medical assistance granted the doctor is not therefore an agent of the sanitary 
organization to which he belongs to, but responds personally and alone on the grounds of article 998-999 
Civil Code" [37] (article 1372 paragraph 1 and 2 of the new Civil Code). 

To this legal basis of article 1372 paragraph 1 and 2 of the new Civil Code can be added the 
regulations of law no. 95/2005 on the reform in the health department, [39] especially those contained in 
Title XV "Civil liability of medical personnel and the supplier of medical products and services, sanitary and 
pharmaceuticals". 

In accordance with the provisions of article 644 paragraph 1 of law no. 95/2005, "Public or private 
health establishments, as medical service providers civilly respond according to common law for the 
damages produced in the activity of prevention diagnosis or treatment in a situation where they are the 
consequence ... 

The units referred to in paragraph (1) respond in the conditions of civil law for the damages 
produced by the medical personnel engaged in solidarity with them. 

In the case of magistrates the administrative subordination relationship cannot be one of agency 
since in their professional activity they have independence. The High Court of Cassation and Justice in a 
decision [40] established that ..., it cannot exist a relationship of subordination, agency, because in terms of 
completing the criminal prosecution documents the prosecutor is not an agent of the institution where he is 
employed, as it follows expressly from article 64 paragraph 2 of law no. 304/2004 [41] according to which 
„In the solutions disposed, the prosecutor is independent in accordance with the law” as well as from the 
provisions of article 68 of law no 304/2004 according to which „The prosecutor exercises, in accordance 
with the law, the ways of attack against the juridical judgments which he considers unlawful and 
unfounded”. 

Therefore it follows that the measures ordered by the prosecutor in the files instrumented are builds 
upon the legal provisions, the prosecutor being free to decide on the advisability of measures taken, without 
receiving directions from the lead prosecutor. 

In such a situation, in the absence of a subordination report on the line of completion of criminal 
prosecution acts ... tort liability of the principal for the deed of the agent may not be engaged because the 
requirements of article 1000 paragraph 3 Civil Code [42] (art. 1373 in the new civil code) are not fulfilled. 

c) The agency relationship can also be founded on the quality of collaborator of a cooperative 
organization, [43] aspect which was consecrated by the old jurisprudence. Thus, the former Supreme Court, 
through a guiding decision [44] decided that the “liability of the cooperative for the damages caused to third 
parties by the cooperative members, who do not have the quality of body, through the illicit deeds committed 
during the performance of the tasks entrusted to them is a liability for the action of another and operates 
under the conditions laid down in article 1000, paragraph (3) Civil Code", (article 1372 paragraph 1and 2 of 
the new Civil Code). 

As a rule, the existence of an agency relationship is determined on a case by case basis by the courts 
bases on the administered evidence. 

The existence of an agency relationship may be presumed in the case of contracts of employment 
through the collaborator members of a cooperative organization. 

d) The agency relationship may result even without a pre-existing agreement between principal and 
agent. 

Thus, the mandate contract does not generate, as a rule, an agency relationship. However, according 
to the assessment of some reputed civil, [45], “the mandate does not exclude in all cases such a report, with 
the consequences that flow from here as far as liability. Thus, from a mandate an agency relationship may be 
born to the extent to which through the contract it is established a full subordination of the representative 
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towards the mandate, if so the representative does not enjoy initiative and autonomy in the exercise of the 
assignment and agrees to operate under the guidance, control and supervision of the principal”. 

In this regard, we can appreciate that a separate case is represented by the mandate of the joint-stock 
companies managers. Thus, in accordance with the provisions of article 1371 paragraph 3 of law No. 31/1990 
of companies [46], “during the completion of the mandate, the administrators may not conclude an 
employment contract with the company. When the administrators have been appointed from among the 
employees of the company, the individual employment contract is suspended for the period of the mandate”. 

That's why we agree with the opinion [49] according to which the administrator's relationship with 
the company run by him is so similar to that of a job that the rule can generate an agency relationship. The 
collective management body (General meeting of shareholders) exercise the right of control and guidance 
regarding its administrator and if he commits a harmful act, under art. 1373 Civil Code, this will have to 
prove that the administrator did not act as a result of the tasks of direction and control but acted 
independently thus showing a great freedom of action. 

e) The agency relationship, in the regulation of the new Civil Code, may be based on the law, not 
only the contract. 

This is a novelty in relation to the old regulation of the Civil Code of 1864, according to which one 
of the conditions of the agency relationship was the existence of the agreement of the parties to the 
establishment of the principal’s authority and the subordination towards him. Based on this legislation in the 
past it was given the solution whereby the State did not have the status of principal over soldiers, who were 
fulfilling their compulsory military service according to the constitutional provisions at the time [48]. 

Currently, the text of article 1373 paragraph 3 of the Civil Code provides that, “the principal, is the 
one who, by virtue of a contract or law, exercises the direction, supervision or control ... ”, provisions which 
lead to the conclusion that the agency relationship can be founded even on a stabile legal relationship under 
the law, and consequently those who are engaged in an activity as a result of an obligation imposed by law, 
have the status of agents and this category can include both active military and those in reserve, focused or 
mobilized. 

Can also be included in this category of the agency relationship established on the basis of legal 
provisions those that are born under the provisions of special laws, such as for example Law no. 416/2001 
regarding the minimum guaranteed income [49]. According to article 6 paragraph 2 of this normative act, 
“for the amounts awarded as social assistance under the provision of the present law, one of the major 
members who is fit to work of the beneficiary family is required to provide monthly, at the request of the 
Mayor, actions or works of local interest, without exceeding the normal work arrangements and in 
compliance with the rules on safety and hygiene at work ”. Of course, in case of damages on the occasion of 
such activities under the direct guidance, supervision and control of City Hall the liability of the principal 
will be able to be engaged in accordance with article 1373 Civil Code. 

We can also specify that the agency relationship must exist at the moment the illicit deed is 
committed [50]. 

 
2.2.2. The facts of the agents must be “connected with the tasks or the purpose of the delegated 

functions”. 
This special condition arises from the provisions of article 1373 paragraph 1 of the new Civil Code 

according to which: “The principal is be obliged to repair the damage caused by its agents whenever the deed 
committed by them is related to the entrusted tasks or functions”. Same conclusion emerges from the 
interpretation of the provisions of article 1373 paragraph 3 of the new Civil Code, which provide that: The 
principal is not liable if he proves that the victim knew or, as appropriate, could have known at the time of 
the injurious acts, that the agent acted with no relation to the attributes or purpose of the delegated 
functions”. 

Due to the much clearer redaction of this article compared to the lapidary drafting of article 1000 
paragraph 3 of the previous Civil Code, we are able to define the notion of entrusted functions, as being 
those tasks, “given by the principal to be fulfilled by the agent, in the interest of the principal or another 
person under his direction, management and control with the forced or independent acceptance of the agent 
of the subordination in the completion of the task” [51]. 

The interpretation of above legal provisions leads us to the conclusion that the principal will respond 
whenever the agent has committed a wrongful injurious act who acted in the interest of his principal or at his 
order in the interest of other, within the strict limits of the duties or functions assigned to him. The principal 
will be responsible even when the agent acted by overcoming the limits of the delegated powers when he 
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acted abusively, provided that the act “committed by the agent have been in connection with the attributes or 
purpose of the functions entrusted to him”. 

The provisions of paragraphs 3 of article 1373 of the new Civil Code establish the limits described 
by the phrase attributes or purpose of the functions entrusted to him in the assumption that a principal will 
not be able to respond for the offence of the agent if he “proves that the victim knew or, as appropriate, could 
have known at the time of the injurious acts, that the agent acted with no relation to the attributes or purpose 
of the functions entrusted to him”. 

The analysis of the legal text highlights an assumption of good faith owed by the victim at the time 
of commission of the offence, respectively to have had the indubitable belief that the agent acted according 
to the instructions and provisions of the principal, within the limits of the attributes and functions entrusted 
to him. 

According to article 14, paragraph 2 of the Civil Code good faith [52] is presumed, meaning the 
victim of the prejudice is presumed not to have known that the agent acted without regard to the functions 
entrusted to him. Per a contrario when the principal will prove that the victim knew, or according to the 
circumstances, could have known, at the time the injurious offence was committed that the agent did not act 
at the command of the principal, and he committed the injurious act with no relation to the attributes or 
purpose of the functions entrusted to him, he will be exonerated from liability and the victim must turn for 
compensation against the agent who will be liable for his own deed as stated in article 1357 of the new Civil 
Code. 

In the specialized literature [53], before the entry into force of the new Civil Code some extensive 
but also some restrictive interpretations regarding the determination of the limits of the delegated function 
were formulated. 

Jurisprudence [54] established a balanced guideline pronouncing solutions with the value of 
principle, establishing the following limits: the principal is liable if the agent acted in the interest of his 
principal; the principal is liable if the agent has committed the illicit deed in exercising the functions 
entrusted to him; the principal is not liable then the agent’s activity no longer required his supervision; the 
principal is not liable if the agent’s facts are unrelated to the functions assigned to him, although they have 
been perpetrated during their exercise; the principal stops being liable when the victim of the injury knew 
that the agent acts for his own benefit. 

 
3. The correlation between the principal’s liability and the liability of others in the situation 

when the agent is a minor 
 
Such a special situation is that provided by article 1374 paragraph 2 of the new Civil Code according 

to which “No other person, besides the principal, is liable for the injurious deed committed by the minor who 
has the status of agent. However, if the principal is the parent of the minor who has committed the unlawful 
act, the victim has the right to choose on the grounds of liability”. 

The interpretation of the legal provisions outlined above leads us to conclude that whenever the 
prejudice is caused by a minor found in an agency relationship tort liability will always belong to his 
principal; in such a case the liability of parents or other persons in whose supervision is the minor – agent - is 
excluded. Just as it was held in the earlier legal literature [55], interpretation taken over by the authors of the 
new Civil Code and by the present doctrine, [56] from the above rule it has been accepted only one exception 
which occurs when the parent or person who has custody of the minor has the quality of principal in relation 
to the minor child, when the victim will be able to choose between the grounds for tort liability for damages 
cause through others’ deed covered by article 1372 and 1373 Civil Code. 

 
4. Substantiating the liability of the principal for the deed of the agent   
 
Under the empire of the old Civil Code, both in the specialty literature and juridical practice more 

opinions were formulated in terms of the fundamentals that underlie the principal responsibility for the illicit 
deed of the agent. 

In fact it grew more and more the idea that the principal’s liability for the deed of the agent is an 
unbiased liability without taking into consideration the guilt of the agent, based on the idea of warranty [57]. 

Two theories have been formulated, namely, the theory of objective warranty and the theory of a 
subjective warranty. According to the first theory, the warranty obligation has as support the risk of activity 
or that of profit and any connection between guarantee and the principal’s guilt or culpa was dispelled [58]. 
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According to the subjective warranty theory the warranty obligation is associated with the idea of warranty 
and the principal’s guilt or culpa; between them there is a connection since the commission by the agent of 
the illicit and harmful deed may be explained among others by some shortcomings in the performance of the 
principal obligation and right to direct, control and supervise the agent in case [59]. 

After the entry into force of the new Civil Code the provisions of article 1373 have established the 
theory according to which the principal’s liability for the damages caused to third parties by agents is an 
unbiased liability based on the idea of guarantee associated with the risk of activity and the idea of fairness 
[60] as well as the idea of taking the risks introduced into society by the activity of its agents which he 
organizes and leads [61]. 

 
5. Effects of the principal’s liability  
 
The victim of the damage will have on hand the following possibilities: suing the principal under 

article 5 of the new Civil Code 1373; suing the agent who will be responsible for his own act which caused 
injury in accordance with article 1348 of the new Civil Code; suing both the principal and the agent on the 
grounds mentioned. 

From the above two categories of reports can be separated, namely: the relation between principal 
and victim and the relationship between principal and agent. 

According to article 1373 paragraph 1 Civil Code the principal will be responsible for repairing the 
damage caused by his agent whenever the deed committed by them is in connection with the attributes or 
purpose of the functions delegated. So, the victim will have to prove only that agency relationship, the 
prejudice suffered, the injurious deed and the causal link between them and not the guilt of the agent. 

On the basis of this tort liability lays the risk assumed by the principal by conducting potentially 
injurious activities, through agents. The principal will be responsible on the basis of his own obligations 
towards the victim, which is independent of the negligence of the agent [62]. 

In relation to the victim of the injury the liability of the principal is joint with that of the agent in 
accordance with article 1370 of the new Civil Code which states: “If the injury was caused by the 
simultaneous or successive action of several people and without having the possibility to determine if it was 
caused or, where appropriate, if it was not caused by the deed of any of them, all the persons shall be jointly 
and severally responsible towards the victim”. 

A series of problems occurred in practice in the situations where the act causing the injury was 
committed by many agents that are subordinated to different principals. 

In such cases the courts have held that in accordance with article 1000 paragraph 3 of the Civil Code 
of 1864 (corresponding to art. 1373 of the new Civil Code) the principals will be obliged to pay civil 
compensations jointly and severally with their agents but only proportionally to their faults (culpa). The 
solution is the same even if the illicit deed is committed by agents who are in agency relationships with 
different principals but bring prejudices to one of the principals [63]. 

In accordance with the provisions of article 1373, paragraph 3 of the Civil Code “A principal is not 
liable if he proves that the victim knew or, as appropriate, could have known at the time of the injurious acts 
that the agent acted with no relation to the attributes or the purpose of the functions delegated”. The 
interpretation of the text of the law detaches the idea that in the case of abuse during work of the agent that 
situation will be likely to eliminate the liability of the principal only to the extent that this circumstance was 
known or could have been known by the victim. In the case the agent, in bad faith, oversteps the functions 
entrusted to him by the principal than the agency relationship will be cancelled and implicitly the liability of 
the principal if that aspect was known or could have been known by the victim. 

The principal who has repaired the damage caused to the victim will take a recourse action against 
the agent, according to article 1384 paragraph 1 Civil Code according to who, “the one liable for the deed of 
another can turn against the one who had caused the damage, except the situation where the latter is not 
liable for the damage caused”. 

The agent will respond if, “it turns out that he committed the illicit and harmful act by overstepping 
the attributes of his function, by deviating from it or abusing the function entrusted to him” [64]. 

 
Conclusions 
 
The illicit deed causing the injury triggers a mandatory report materialised in the civil liability of the 

person who has caused the damage and implicitly the civil obligation to repair the damage caused. 



Acta Universitatis George Bacovia. Juridica  - Volume 4. Issue 2/2015 - http://juridica.ugb.ro/ - 
Ioan CIOCHINĂ-BARBU 

= ISSN 2285-0171                                   ISSN-L=2285-0171 

Tort liability is a civil penalty that applies more in consideration of the person's heritage and less in 
consideration of the person who committed the illicit act of causing the damage. 

Tort liability can be regarded as a means of defence of the subjective civil rights, patrimonial or 
property. 

The principal’s liability is an assumption of direct and autonomous responsibility, justified by 
considerations of an economic nature regarding the necessity of restoring the social equilibrium destroyed by 
committing an injurious act, and not to penalise the guilty plea of the person responsible.  

Although article 1373 paragraph 2 includes a definition of principal, he in fact refers to the agency 
relationship, because the principal does not have such a quality than in relation to the one under his direction. 

Among the conditions for the employment of the principal's liability, art. 1373 of the Civil Code no 
longer provides for the condition of the agent’s guilt. Watching the stages leading up to the adoption of the 
current Civil Code we see that in article 1111 paragraph 1 of the draft of the new Civil Code, in the version 
adopted by the Senate on September 13, 2004, it was regulated expresis verbis the agent’s culpa: “The 
principal must repair the damage caused by its agents when performing the functions entrusted to them”. In 
the current version, the text of article 1408 of the Civil Code no longer provides for the condition of culpa 
and it only states: “the principal is obliged to repair the damage caused by his agents ... ”. As we can see with 
the entry into force of the new Civil Code the provisions of article 1373 have established the theory 
according to which the principal’s liability for damage caused to third parties by his agents is an unbiased 
responsibility based on the idea of associated guarantees with the risk of activity and the idea of fairness [65] 
as well as the idea of the principal taking the risks introduced into society by his agent’s activity which he 
organizes and leads. 
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