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Abstract: The civil case is, in essence, the activity of all bodies and persons involved in debates aimed to attain 

or establish the civil rights or interests that are infringed or unacknowledged. The civil case consists of performing the 

various process acts corresponding to each stage. This is the normal course of a civil case, continuous, including only 

the stages that are absolutely necessary. However, in certain cases, due to unforeseen incidents, civil cases do not take 

place normally, that is, not all the stages are present or some of the stages are delayed, while in other situations the case 

finishes before the final stage. Such incidents may occur at any time during the civil case, including during its execution, 

but not necessarily as a result of process availability. In the hypothesis that the legal activity cannot go on or is no 

longer necessary, or when its preservation would compromise the result of the verdict, the trial is suspended or the 

demand becomes obsolete. Also, during the civil case, the parties may make a series of disposition acts, which designate 

the will of the subjects with the purpose of triggering a certain procedure into court or to eliminate the obstacles that 

could prevent or stop the civil case from the initial phase, or with the purpose of avoiding the creation of an 

unfavourable situation for one of the parties. 
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1. Preliminaries 

 

As performance in time, the civil case starts with filing the summons and ends with pronouncing the 

verdict (the final act of disposition of the Court). In any civil cause there are, therefore, two moments: an 

initial moment – notifying the court by filing the summons, and a final moment – disinvesting the court by 

pronouncing the verdict. Between these two moments, when the civil case actually occurs, several incidents 

may occur, such as suspension of the trial, obsolescence of the demand or one of the process acts of 

dispositions (withdrawing, acquiescence, or legal transaction). 

 

2. Trial suspension 

 

In the attempt to define this notion, we can say that suspending the trial means stopping the course of 

the judgment because of circumstances triggered by the parties or independent of their will. The causes that 

determine taking this measure are regulated by the Code of civil procedure in art. 411 – 415. According to the 

circumstances that determine suspension, it can be: voluntary; actual; optional; or judicial. 

Voluntary suspension. According to the provisions of art. 411 C. civ. proc., voluntary suspension 

takes place in two cases: a) when both parties ask the court to suspend the cause; b) when none of the legally 

summoned parties is not present when calling the cause and judgment by default was not requested neither by 

the petitioner nor by the defendant. 

The cause of the first case of voluntary suspension consists of the right of the parties to dispose of the 

object of the trial and of their means of defence. Voluntary suspension, respectively the agreement of the 
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parties concerning the suspension, may have various causes: a future transaction, a future payment that the 

defendant undertakes and upon which the petitioner agrees, etc. 

The second case of voluntary suspension results from the implicit will of the parties not to continue 

the trial, manifested in the fact that neither of them appears when the cause is called. In case that the court 

proceeds with trialling the cause in the absence of the parties, without them having requested a judgment by 

default, prejudices the right to defence, the principle of contradiction, and the right to a fair trial. The 

provisions of art. 411 paragraph 1 point 2 C. civ.proc. are compulsory and not facultative, and ignoring them 

results in the verdict becoming void. Moreover, this void is public, since the implemented procedure 

regulations concern the course of the trial and aim to protect a general interest [1]. 

De facto suspension. The court has to pronounce the suspension at any time it notices the occurrence 

of one of the cases expressly mentioned in art. 412 para. 1 C. civ. proc.: 

- The decease of one of the parties, until the heirs are admitted in the proceedings, except the case 

when the concerned party asks for a delay for their admittance in the proceedings; 

- Judicial interdiction or placing one of the parties in guardianship, until a guardian or tutor is 

appointed; 

- The decease of the representative or power of attorney of one of the parties that occurred less than 

15 days before the day of the presentation, until the appointment of a new guardian or tutor; 

- The termination of the functions of the representative or power of attorney, until the appointment of 

a new guardian or tutor; 

- When the legal person is dissolved, until the liquidator is appointed; 

- By opening the insolvency procedure, based on a definitive legal decision, if the debtor has to be 

represented, until the appointment of the administrator or legal liquidator; 

- In case the court formulates a demand for a preliminary decision and addresses it to the Court of 

Justice of the European Union, according to the provisions of the treatises on which the European Union is 

founded; 

- In other cases stipulated by the law. 

   According to the principle of contradiction, the parties (personally or through a representative) must 

have the possibility to assist in the debates. Nevertheless, in the case of the death of one of the parties, 

adjudication of incapacity, death of the representative or termination of the guardian's function, it is 

understood that one of the parties can no longer take part in the debates and thus the principle of contradiction 

becomes practically unattainable.  

   The interruption of the course of legal activity, in the hypothesis that one of the cases mentioned by 

art. 412 paragraph 1 C. civ.proc. takes place, occurs in order to give the possibility to the interested parties to 

take measures in order to continue the trial according to the circumstance. Thus, in case one of the parties 

dies, their heirs would have to be admitted into the proceedings; in the case of adjudication of incapacity, a 

legal representative has to be appointed and summoned; if the representative dies, another representative has 

to be appointed, and in case the guardian's function terminates, it is compulsory to admit into the proceedings 

the party who became of age, etc. 

Facultative (judicial) suspension.  

According to the provisions of art. 413 paragraph 1 C. civ.proc., the court may suspend the trial in the 

following circumstances: 

- When solving the cause depends, in its entirety or partially, upon the existence or inexistence of a 

right that is the object of another trial; 

- When criminal prosecution has started for a crime that would influence the verdict to be given, 

unless the law stipulates otherwise; 

- In other cases foreseen by the law. 

In the first situation, we consider that certain aspects may occur that could be the object of other 

actions [2],  hose solution may have a decisive influence upon the solution to the cause. For instance, an 

action for the payment of an alimony initiated by a child outside of the marriage could be suspended until a 

solution is reached concerning the action investigating paternity, since paying the alimony or not depends on 

if the paternity investigation action is allowed or rejected. 
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In the second case, criminal prosecution may start if a crime took place that is related to the case 

under trial, whose finding could have a decisive influence upon the solution of the civil case. For instance, if 

one of the parties gives a false declaration concerning an important record in the case under trial, the civil 

court would be able to suspend the case until the forgery issue is solved by the criminal court, the decision to 

allow or reject the respective record as evidence depending on the solution of the civil case. 

 

3. The concept of process acts of disposition  
 

Within the civil case, the parties may perform a series of disposition acts, which can be defined as 

"acts of will of the parties concerning the material rights subject to trial or the process means acknowledged 

for the promotion in normal conditions of their rights” [3]. 

The concepts of acts of disposition of the parties may have several meanings. Thus, in a broad sense, 

this notion means the manifestation of the will of the legal entities with the purpose of triggering a specific 

procedure in court or of eliminating the obstacles that might prevent or determine the termination from the 

start of the civil case, or with the purpose of avoiding the creation of an unfavourable situation for one of the 

parties [4]. For example, in order to trigger a certain procedure before the court, which only takes note of the 

convention of the parties that express their consent in court, checking if the conditions and forms imposed by 

the law are met for the respective convention to be closed in this context, the legal entities may express their 

intention to request the approval of an adoption or, in the case of spouses, under certain conditions, they may 

request the dissolution of the marriage with their agreement. These two special procedures are considered to 

be legal judicial contracts. A similar situation may include, according to the law the institution of 

sequestration or the order of award in matters of forced public sales, both being classified as judicial 

enforcement contracts. 

M. G. Constantinescu groups judicial contracts as follows: legal judicial contracts or through the will 

of law (adoption, divorce with the consent of the spouses, the voluntary sale of the goods belonging to 

incapable persons or entities, etc.); judicial contracts that come as a natural consequence of judicial forms 

(sequestration, order of award on forced real estate sales, etc.); agreements that occur casually during a legal 

procedure (consent judgment) [5].  

On the same line of thought, the parties of a civil case may agree, in virtue of process availability, 

with regards to the forms of the trial, with the purpose of insuring the performance of the legal activity, which 

would be followed otherwise or would evolve on other conditions, possibly unfavourable for one of the 

parties or for other participants in the trial. Here are several cases that may be included in the category of 

judicial contracts per se, which concern the forms of the trial: voluntary (conventional) competence 

prorogation (art. 126 C. civ.proc.); voluntary litis consortium (art. 59 C. civ. proc.), withdrawal of exceptions 

or invoking other procedural irregularities; intervenţia voluntară principală direct în apel (art. 62 paragraph 3 

C. proc. civ.); judging a reconventional request or a demand for admitting another person in the case, together 

with the main demand, although they have been made beyond the delay foreseen by the law; formulating a 

request to insure the proofs, although there is no urgency (art. 359 paragraph 2 C. civ. proc.). 

Also, the parties of a civil case may agree and close judicial contracts that concern the fond of the 

litigation. We consider here the withdrawal of the trial upon the first hearing when the parties are legally 

summoned or subsequent to this moment (art. 406 paragraph 4 C. civ. proc.) and the judicial transaction 

finalised with a consent judgment (art. 438 - 441 C. civ. proc.). 

Finally, in order to complete the context, we must say that, also based on process availability, the 

parties involved in a civil case may act unilaterally – without the needs for the consent of the other party, with 

the purpose of closing the litigation pending before the court of law. Thus, the petitioner may give up the trial 

before the first hearing, when the parties are legally summoned or may even give up even the right claimed in 

court. Also, the defendant may acknowledge the demands of the petitioner or the party that lost the case in the 

trial court may acquiesce the decision pronounced against them, without filing for an appeal in compliance 

with the law and willingly performing the duties to which they were obliged through the respective decision. 

In a restrictive sense, we consider that through the notion of acts of disposition of the parties we may 

refer to acts of will belonging to the petitioner or to the defendant, through which a trial where the parties 

have opposite interests is no longer debated or finalised by the Court, which no longer takes a decision that is 
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the result of its debates and deliberations, but only takes note of the will of the parties (manifested unilaterally 

or in consensus), pronouncing a decision in consequence; or, if the case is solved according to the rules of 

common law, the party that did not win executes the decision without attacking it in the ways foreseen by the 

law, which means an acknowledgement. 

In this sense, all authors - [6], [7], [8] -  consider to be acts of disposition of the parties in the civil 

case the following: withdrawal (renunciation of the petitioner to the trial or even to the claimed subjective 

right), acquiescence (acknowledgement by the defendant of the demands of the petitioner or acceptance by 

the party that lost the process of the pronounced decision) and the judicial transaction finalised in a consent 

judgment. 

The problem of the acts of disposition of the parties in the civil case was formulated, in France, even 

in the 19
th
 century, when jurisprudence acknowledged the consent of will that could occur during the judicial 

procedure, classified as judicial transaction [5].  If in the initial stage of this institution, the transaction was 

the act of disposition of the parties that was the most often used in the civil case, subsequently an important 

weight was held by other such acts as well, that is: withdrawal and acquiescence. 

In order to seize and underline the role attributed to the will of the parties within the process activity, 

we must answer the following question: will the wish and its manifestation in the civil court be circumscribed 

solely to the aspects of process law, or will it be extended to those of material law? Or, in other words, what 

is acceptable for the parties to do on the civil material law field, is also acceptable within the civil case? The 

answer to this question can only be affirmative. 

Indeed, the right of the parties to dispose of the object of the trial and of the process means granted by 

the law is acknowledged. The object of the civil case is, actually, the material right of the legal entities, issued 

from the civil right report that became litigious and deducted from trial. 

Without a doubt, civil rights give their beneficial owners the freedom of disposition in exerting them, 

a freedom that is preserved in case such a right is infringed or unacknowledged, becoming the object of a 

civil case; moreover, it will also extend over the process means granted to the parties by the law, for 

defending their material rights. 

We consider that the role of the acts of disposition of the parties is not only to end the litigation 

between them, in conditions that are mutually acceptable, but sometimes to also extinguish any future 

possibility for litigation concerning the object of the respective cause. For this statement, we also take into 

consideration the renunciation to the subjective right demanded in court, whose effect is, after the 

pronunciation of the decision by a judge that will be considered res judecata, extinguishing any possibility for 

the defendant to issue claims on the right they have given up. 

 

4. Characterisation of the process acts of disposition  
 

First of all, we mention that the acts of disposition should be made by the party personally. They can 

also be made through a representative, but the latter must be authorised by the interested party through a 

special power of attorney. In judicial practice, it was considered that the power of attorney is also necessary 

for the lawyer. If this power of attorney is missing and if the interested party is present in the session, they 

will be asked which position they wish to adopt.  

In relation to this issue, an opinion was also formulated that no special power of attorney is necessary 

for the lawyer. We consider that this opinion cannot be correct. Article 81 paragraph 1 C. civ. proc. requires, 

in case acts of disposition take place in a trial through a representative, the existence of a special power of 

attorney, making no distinction between the representative as a lawyer and a different representative. The 

second paragraph of art. 87 paragraph 2 C. civ. proc. States that "the lawyer who represented or assisted the 

party in the trial may perform, even without a power of attorney, any action in order to preserve the rights 

subject to a deadline and that would be lost if they are not exerted on time and may also file any appeal 

against the pronounced decision”. 

We deduce that, even without the power of attorney, any act can be performed, but only in order to 

preserve the rights subject to trial and in no case to give up, acknowledge, or make concessions regarding a 

transaction that would normally lead to a loss of the respective rights, situations in which we consider that the 

lawyer must me authorised with a special power of attorney. Of course, the idea may be accepted that if the 
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power of attorney of the lawyer includes the basis of the legal assistance contract, the express mention that 

would allow the fulfilment of acts of dispositions would not require a special power of attorney. The object of 

the representation can be exerting the action into justice, or simply fulfilling procedural actions [9]. 

In case that the acts of disposition are performed by the legal representative (parent,  guardian), it is 

necessary to also have the authorisation of the court or of the competent administrative authority [10]. 

We mention that, in some cases, the legal representative may not perform acts of disposition, even 

with the approval of competent authorities. For example, they cannot give up the trial for establishing 

paternity outside marriage. Also, the mother cannot close any transaction with the possible father, for him to 

give up the paternity request in exchange for an amount of money. In the same order of ideas, we consider 

that in certain situations, the right to renounce, for instance, cannot be exerted. Thus, in a trial for the 

payment of the alimony (initiated by the prosecutor or by the competent authority), the inactive parent in 

whose care the minor child was placed, who was summoned in court, will not be able to give up the trial. 

Jurisprudent representatives may also perform acts of disposition in a civil case, but only based on a 

special delegation signed by the manager of the respective legal person, which expressly names the act of 

disposition that may be performed in such conditions. If this special power of attorney is missing, the act of 

disposition performed by the jurisprudent is not valid. This is a special power of attorney, distinct from the 

delegation through which the jurisprudent justifies before the court their quality of representative [11]. 

The acts of disposition of the parties may concern the subject of the litigation, the trial, or even a 

procedural act. Therefore, if we take into consideration the broad sense of the notion of acts of disposition, 

we may say that they may concern both the forms of the case – for instance, withdrawal of an exception – and 

the foundation of the litigation – withdrawal, acquiescence, legal transaction [5].  

The fields, the matters where acts of disposition may occur within a civil case, are numerous. We can 

say that, in principle, they are allowed in any matter, certainly, where the law and field of material law allow 

for the persons to dispose of their rights. Exceptional cases are few when no action can be taken in the sense 

of withdrawal, acknowledgement, or transaction of rights. Since the acts of disposition may often cause 

extremely serious effects (either for the initiating party or for third parties) in the matters that concern the 

capitalisation upon general interests (besides those of the parties), performing them is not allowed. 

Thus, in the cases that do not concern rights that cannot be disposed of, such as, in matters of legal 

status, capacity, etc., the acts of disposition cannot operate. 

Given the effects determined by the acts of disposition, whose consequences are sometimes serious 

for the parties (and not only), they must be performed in compliance with certain conditions and, of course, 

under the supervision of the court. Some of these conditions have to be fulfilled by both parties, while others 

concern the court. 

First of all, the party or parties that resort to an act of disposition within the civil case must be able to 

perform this act of disposition. It is necessary not only the existence of the ability to stand in justice and to 

dispose of the summons, but also of the ability to dispose of the right to litigation [12].  

As we have already mentioned, in the case of (legal and conventional) representation, there are a 

series of restrictions meant to guarantee and defend the interests of the represented person [13]. We must also 

state that another condition is the fact that the law must not forbid an act of disposition in the matter that is 

the object of the litigation or that this act should not concern rights which, according to the law are 

unavailable. In this respect, the object of acts of disposition cannot be the legal status of a person, non-

patrimonial copyrights, the right to life and health, etc. We may therefore say that for the parties, the ability 

required to validate an act of disposition (also) depends on the object of the litigation. 

Process co-participation – active or passive – is not an impediment for an act of disposition to have 

effects at a process level. A convention that intervenes between the petitioner and one of the defendants, for 

example, has some effects between them, but not will not affect the relationship between the petitioner and 

the other defendants, and in this later relation the trial goes. Of course, we take into consideration the 

situations when the object of the litigation is an indivisible obligation. The other defendants (debtors) cannot 

oppose the effects of the act of disposition that only concerns one of the defendants, unless they would be 

compelled in solidum. 
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Second, in order to perform an act of disposition in the civil case, the party or the parties must show 

their will in this respect. The manifestation of the will of the party or parties must be unquestionable and lack 

any vice of consent. Also, the will of the party must not hide an illegal or immoral cause. 

As the case may be, the manifestation of the will may be made in written or orally. Normally, the will 

of the party has to be expressed explicitly but sometimes it can be tacit, and the intention of the party may be 

deduced, for example, from their non-exerting a process right granted by the law and to which no other 

meaning can be attributed. 

The intention to perform an act of disposition can be presented in an authenticated act or under 

private signature. Also, from legal practice, we may draw the conclusion that the offer of an act of disposition 

can also be expressed in a document under private signature acknowledged by the concerned party. 

In what concerns the moment until when an act of disposition can come into play, we mention that the 

parties may express their wish in this respect, at any time during the trial, either before the high court or 

before the court of appeal [8]. Moreover, the legal transaction may take place upon trialling any way of 

appeal, therefore it may also be extraordinary and, also, may occur in the case of enforcement of a judgement. 

We must also mention that sometimes, according to the moment when an act of disposition occurs, the 

conditions in which it can operate will be different, and we especially refer to the attitude of the opposing 

party; also, the consequences will depend on the moment when the party expresses its wish to perform an act 

of disposition, and they will be more or less serious. 

Generally, the acts of disposition of the parties may be said to be unilateral, an exception being giving 

up on the trial upon the first hearing when the parties are legally summoned or subsequent to this moment and 

the transaction. Nevertheless, we consider that in all cases, the agreement of the opposing party is given 

tacitly, except for the situations when it would be absurd to oppose, or when the opposition would be 

impossible to express [14]. 

 

Conclusions 

 

In whet concerns their effects, all the acts of disposition of the parties lead to closing (finalising) the 

case, respectively closing the file, through a court decision which in principle, has the authority of res 

judecata. 

An act of disposition has effects only between the parties in trial among which it occurred. It has no 

effect and no act of disposition can be invoked towards the parties that, although are present in court, are not 

concerned by the respective act. In case there is a legal co-participation (active or passive), the trial goes on 

between all the parties that did not associate in the respective act of disposition, and the court is obliged to 

continue judging the case with the rest. 

The act of disposition that concerns the main request also triggers the inefficiency of the incidental 

demands. However, in considering their autonomy, the main demand for intervention or the reconventional 

request is still to be judged. 

Except for withdrawal, in all the cases when the parties intervene in an act of disposition, no trial will 

be allowed to be carried on in the future for the same object, for the same cause and between the same parties. 

The acts of disposition, once performed, are irrevocable. The parties can no longer go back on their 

act of will to take it back. 

Also, since it took note of the will of the parties and gave a verdict as a consequence, the court cannot 

go back on its decision, either. 

The court decisions pronounced as a result of an act of disposition are subject to appeal. 
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