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 Abstract 
In the Roman law two categories of extinguishing obligations are known: those provided by the civil 

law and those created in the Praetorian law. Thus, the modes provided for in the civil law extinguish the claim of 

right - ipso iure, meaning that the creditor by losing the action can no longer follow the debtor who is finally 

released. This mode bears the imprint of formality, characteristic to the roman people for extinguishing a 

formality fulfilled at the birth of that respective obligation.  
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Introduction 

As regards to the Praetorian ways of extinguishing, they were achieved through exception 

without formalities and solemnities enabling the debtor to paralyze the action of the creditor. Although 

the debtor released by operation of law is assimilated to that issued by way of exception, the 

distinction is crucial from the point of view of some authors who prefer this modes of classification 

extinguishing obligations instead of that chosen by most authors, who divide the ways of 

extinguishing obligations in voluntary and involuntary. 

 

 

Main Aspects 

The payment is the usual way of extinguishing obligations and it can be achieved by fulfilling 

the services which make the object of that legal report. So the payment will have as object the 

remittance of a sum of money or the transmission of ownership of an asset, or the execution of a work. 

The payment may consist, depending on the object, in a give, make or perform case.  Payment may be 

made by the borrower or any other capable person, and in the case of transmission of property it is 

necessary for the payment to be executed by the owner of the property, which in turn can be received 

by the creditor or its legal or conventional representative[1]. If it is the case of property transmission 

of a thing, the debtor may resort to mancipatio or in iure cessio for res mancipi or to tradiţio for res 

nec mancipi. The intention of the parties will show if we are talking about a payment or another 

juridical act. 

The purpose of the payment must be the subject of the obligation and the creditor cannot be 

forced by the borrower to receive something else. Paul emphasized that the creditor cannot be paid 

without his one will a thing instead of another. The payment, in principle, must be full– the debtor 

cannot pay only a part of the debt, if the lender does not agree, for to give the creditor a partial 

payment means to pay for something else than what it is due. The payment has to act on the entire 

debt, and if the debtor, kept by more debt to the lender, paid without specifying which of the debt he 

understood to pay, it will reckon that he paid the most onerous duty for him, as for instance, a debt 

producing interest.  

Payment will always be done at the domicile of the debtor, the payment being fair if the 

contract does not stipulate another place for execution of the service or it clearly arises from the nature 

of benefit[2]. If the debtor delays payment and the lender requires it to be made elsewhere, he will 

commit a pluris petitio loco and its action is going to be dismissed. If the debt is subject to a term, the 

benefit may not be required by the lender prior to its fulfillment.    

When the debtor had more debts to the same lender and made only one payment, the 

imputation payment problem arose, which could be resolved as follows: if the debtor stated which debt 

he intended to extinguish through the payment made, then that debt would be extinguished, and if it 



was not specified, the most onerous debt would be extinguished, meaning that which produced the 

greatest interest. 

In the old age the payment was made with witnesses or by vows and beginning with the 

classical era records called receipts are used. If the receipts came from the debtor who used the 

formula “He said he has!” they were considered to be written in an objective way and were invoked 

against the creditor only if they bear the seals of the witnesses. If the receipts came from the debtor 

who used the formula “I’ve wrote that I received!” were considered to be written in a subjective way 

and could be invoked against the creditor even if they did not bear the witness’ seals. 

 

Commissioning payment (datio in solutium) represents a legal operation through which the 

debtor is liberated by performing other service than the one owed.  Although the creditor may not be 

bound to receive something else in exchange for his claim, this procedure was used by the wealthy, 

who by borrowing money would then receive in return at maturity its borrowers’ lands, this being a 

way to dispossession the small owners. There have been controversies between the proculian and the 

sabinian schools regarding the effect of this way of extinguishing obligations. The last stated that the 

obligation is extinguished by full right, while the proculiens claimed that it is extinguished by way of 

exception. But under Justinian, the lender is obliged to receive land instead of money because the 

currency became rare, and the lands were no longer priced, because due to the crisis of the way of 

slave production, many left their lands because they did not had with what to work them[3]. 

 

Novation is actually the replacement of a previous obligation with a new one – novatio est 

prioris debiti in aliam obligationem transfuio atque translatio, replacement which takes place through 

a stipulatio or even contract litteris. Therefore it follows from the definition that novation is not a 

special legal act, but the effect of a contract, usually the effect of an innovatory stipulation. Novation 

can take place between the same borrower and lender, but also between different individuals than the 

old participants in the legal relationship of obligation. In the first case novation was used to add a way 

or to transform an obligation of good faith in one of strict law. The second variant of novation was 

used by moneylenders in order to maximize their profits from the usury operations carried out. 

For novation to produce specific legal effects it is necessary that the following conditions are 

meet: the existence of an old obligation that is going to be replaced by a new one; the new obligation 

is going to take birth through a verbal contract; the new obligation has to have the same object as the 

old obligation; the intention to novate must exist (the intention to novate in the classic law was 

presumed and in the time of Justinian it had to be clearly expressed); the existence of a new item 

which differentiates the old obligation from  the new.  

 If novation occurs between the same people, the new element may consist in adding or 

changing a way (for example, a pure and simple obligation is replaced by an obligation subjected to a 

term or a condition) or in replacing an obligation of good faith with a strict obligation, in order to 

restrict the power of discretion of the judge[4]. 

If novation occurs between persons other than those who have contracted the first obligation, 

the item consists either in changing the creditor or that of the debtor. In the first case, meaning when 

the old debtor undertakes a new lender, who replaces the old lender rights we have to do with a 

delegation of credit since the old lender delegates in its place a new one; in the second case, when the 

old lender would receive payment from a new borrower, who replaces the old debtor, we are dealing 

with a debt delegation because the old debtor delegates in his place a new one[5]. The new obligation 

normally arises from a stipulation and is necessarily an obligation of strict law. The necessity of this 

formal contract is explained by the fact that novation was already known in the old age, age when the 

will did not produce effects if it was not clad in a binding form. 

Unlike the voluntary modes of extinguishing obligations involving the will of the parties, the 

un-voluntary modes do not advertise any manifestation of will on the part of the subjects of the 

binding legal report.       

 

Impossibility of enforcement. The obligation is extinguished when its execution becomes 

impossible. If the obligation’s object is an individually determined thing and it perishes, the obligation 

is extinguished according to the rule: debitor rei certae interitu rei liberatur (the debtor of a 

determined thing is relised through the destruction of that thing) unless the debtor has been given 



notice, not to respond for the custody or the thing was destroyed because of the dolus or negligence of 

the debtor[6].  If we are talking about a thing which has not been individually determined and did not 

perish the borrower remains obligated under the adage genera non pereut.     

 

Confusion is achieved when both qualities of the borrower and lender come together in a 

single person. This situation occurs if the lender is the heir of the debtor, and the latter dies or vice-

versa, fact which makes the obligation become impossible and is extinguished by full right. If the 

creditor inherits the debtor, the obligation of the guarantor is extinguished; if the creditor inherits from 

the guarantor, the obligation of the main debtor is not extinguished. In terms of divisible obligations if 

the lender inherits one of the borrowers, only the debt of the deceased is extinguished, the rest of the 

debtors remain liable for their share of the debt, while in the case of the indivisible ones, if the lender 

inherits one of the debtors, the debt is not quenched and the rest of the borrowers are obliged to pay for 

all of the debt[7]. 

 

The contest of two lucrative causes (concursus duarum causarum lucrativarum belongs) 

occurs when a creditor becomes, through a free title, owner of the benefit that what is already in debt 

with another free title. The most eloquent example in this case is that of the legatee who receives 

property subject to legatee through donation; he thus loses the right to claim the property in question 

from the heirs.     

 

Natural and civil death lead to the obligations’ extinguishment. So by death all obligations 

with strictly personal character as well as those contracted intuitu personae are extinguished. Civil 

death is actually capitis deminuţio through which the former debtor or creditor no longer has the 

ability to have rights and obligations, so that the mandatory report is extinguished[8].  

According to civil law and to the Praetorian law, remission of debt was a way of extinguishing 

debts. Remission of debts is made in three formal ways, ways that involve the consent of parties, fact 

which makes it a conventional act: solutio per aes et libram, verbal and literal acceptilatio[9].     

At the time of Gaius, the payment through brass and the balance were used only for this 

procedure of remission of debt, while verbal acceptilatio were achieve just by speaking some solemn 

formula, and the form and content of the literal one is not known. At the same time there was an 

informal way, the non petendo pact.  

Such a pact consisted in a non-formal agreement of will between lender and borrower through 

which the creditor abandoned the claim. For the validity of the pact no substantive conditions were 

required and it could have been given either expressly or tacitly. In the first case it was given either 

orally or written, and in the second it results from certain facts, such as, the restitution of the document 

acknowledging the debt by the debtor to the creditor. If despite the concluded pact, the lender still 

fallowed the borrower, by way of an exception based on the pact, exception that opposed the action of 

the creditor, he would prevailed[10].     

 Soluţio per aes libram was achieved with the forms of the act per aes libram (through brass 

and balance), meaning balance, five witnesses, libripens and a formula pronounced by the borrower 

which simulated that he was making payments for in reality he gave nothing.[11]       

Contrarius consensus is a convention through which parties renounce a consensual contract. 

This is an application of the symmetry principle and it requires the fulfillment of two conditions: the 

convention must have as their object the dissolution of the entire contract, not just a clause or 

obligation, and also the same convention must intervene before any of the obligations is extinguished 

through execution. 

 

Compensation occurs between two people that have a mutual relationship of credit as well as 

debit. Jurisconsult Modestin defines compensation as a balance between debit and credit. In such 

situations the two debts are extinguished up to the lowest. If for example, Titius owes to Maevius 100 

and Maevius to Titius 80, Titius will remain as the effect of the compensation occurred, debtor for the 

amount of 20[12].     

In the old Roman law it was not permissible, because during that period the process was 

dominated by the principle of unity of matter (the judge was allowed to inspect only one issue and not 

several). When discussing compensations, however, two different matters were implied, so two claims 



had to be researched. In the classical era, in the case of good faith contracts compensation was 

applicable but only for obligations arising from the same legal operation: for sale-purchase contracts, 

in the case of delivery of the good with damages. In the classic law, the compensation law owes its 

existence mostly to the trade’s needs, because it facilitates the parties, otherwise each side should pay 

its debt in full, while due to this process only the compensation is paid.        

Post classical era has brought new changes to the institution of compensation. Thus through 

the rescript of Marc Aurelius, strict legal obligations through an exception of dol will be subject to 

compensation. It is important to mention that for the operation of compensation it is not necessary for 

the two obligations to belong to the same legal operation. 

Justinian will give to this institution a new form, stating that any compensation takes place by 

full right. This must be understood in the sense that the defendant can ask for compensation at any 

time during the process, without having to be forced to invoke the exception of dol. The judge in this 

case will be the one in a position to decide on the advisability of compensation. Regulating the matter 

of compensation, Justinian permits it in the case of real as well as personal actions, but he requires for 

the two opposing claims in compensation to be liquid, precisely and uncontested determined in terms 

of their validity. 

Liberative prescription[13] (prescriptio longi temporis) is the correspondent of the extinctive 

prescription of modern law. It was introduced by the emperors Honorius and Theodosius II.  

Regarding personal actions, they established a term of 30 years during which, if the action has not 

been harnessed, the right to claim this benefit will be lost.[14]     

 

 

Conclusions 

In the old age, the claims were imprescriptible rights; they could not be extinguished by the 

passage of time, because they opposed the principle of symmetry and form correspondence in the 

sense that an obligation is extinguished only by using an identical act in reverse to the initial situation. 

Towards the end of the Republic, sanctioned obligations through the Praetorian actions appeared, 

obligations, which were extinguished if they were not harnessed within a year. 
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