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Abstract: In our new civil code has been introduced a new legal institution - Fiducia. Although 

with a Latin name specific to our Roman- Germanic law system, fiducia is in reality an adaptation of the 

trust institution, witch is a fundamental element of the common law system.  In the context of globalization 

and unprecedented economic growth appeared the need for adopting legislations witch correspond as good 

as possible to the needs of companies, by reducing disparities between laws of the various states.  Trust, 

creation of common-law system is an example of the need to adapt legislations.  Approaching to this 

institution began to be made by European countries since 1985 when it was concluded the Hague 

Convention on the applicable trust and their recognition. Today most European countries have introduced 

similar institutions to the trust, in their domestic legislation despite differences between mentality and legal 

culture. But what is the trust and which is the reason why it became one of the most perceived and used 

legal institutions by the European legal systems. This paper aims to make an analysis of original institution 

of the trust in order to understand the functions it fulfill in the economy of the Anglo-Saxon states 

especially in the United States. 
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SECTION 1 - INTRODUCTION 

 

Fiducia is a new legal entity established in our civil law, bringing its own approach on traditional 

concepts of civil law such as the concept of patrimony and property. Fiduciary institution was 

adopted by the majority of European legislations being considered a necessary innovation and 

adaptation of laws especially in present economic needs. But in order to understand fiduciary 

institution is necessary to understand the common law institution of trust on the basis of which it 

was created and developed in European legislation. 

 

1.1. Apparition of trust in common law 

 

The concept of trust and equity appeared in the common law from practical needs. The writ 

system, around which the jurisdiction of the common law courts was organized during the reign 

of Henry II, became rigid toward the end of the thirteenth century, largely precluding the creation 

of new writs. All common law remedies had to be worked out within the structure of the existing 

writs. At the time, covenants were not enforceable unless made under seal, and remedies like 

injunctions and specific performance were unavailable. With the exception of the old legal 

procedures of the writ of right, the pecuniary award was the only remedy available in a court of 

law, and it was available for only a very limited number of causes of action. According to the 

conventional account, the writ system led to frequent acts of injustice, and when the situation 

became intolerable, the Chancellor began to grant relief in the form of in personam orders to the 

wrongfully sanctioned defendant. By the fifteenth century, the Court of Chancery had formed and 

developed its own remedial devices. The dual common law/equity system, typical of Anglo-

American law, was born. 

In a prototypical Anglo-American trust, three parties are involved: the "settlor" transfers property 

to the "trustee", who is charged with the duty to administer the property for the benefit of the 

"beneficiary". Any of these three roles may be played by more than one person. Also, the same 



person may play more than one of the three roles. In particular, the settlor and the beneficiary 

may be the same person, in which case the trust involves a simple delegation of responsibility for 

managing property from the settlor/beneficiary to the trustee. 

Prior to the intervention of equity, an effort to create an enforceable trust-like relationship under 

the common law would have failed. The Trustee would have become the full owner of the Trust 

assets and his obligation to administer that property for the advantage of the Beneficiary  would 

have been purely moral: Because he was the full owner, neither the Settlor nor the Beneficiary 

could have claimed anything against the Trustee in a common law court. In contrast, equity 

ultimately recognized that, while the Trustee was the owner at law, his right was restricted by 

another property interest, that of the Beneficiary. Beneficiaries therefore were provided with 

equitable remedies against an unfaithful Trustee. This system of rights and remedies was 

described by saying that the Trustee had legal ownership, while the Beneficiary had equitable 

ownership.  

This subdivision of property rights caused little conceptual difficulty in the common law system, 

which, from an early stage, recognized that property rights need not be concentrated in the hands 

of a single owner, but rather could be divided among more than one individual, either in time 

(estates) or in content (incidents of tenure). Since the beneficiaries were considered property 

owners, and not holders of mere contractual rights, it naturally followed that they could claim 

their interests against everybody (except against a purchaser for value without notice of the trust) 

and obtain proprietary remedies. On the other hand, since the trustee held legal title to the trust 

property, his transfers of property were not impaired by the existence of the trust. Rather, when 

the trustee exchanged the trust property for other property, the beneficiary's interest and the 

trustee's duties attached to the new property received in the exchange. Moreover, if the trustee 

wrongfully transferred trust property to somebody other than a purchaser in good faith without 

notice of the trust, then, through the remedy called "tracing", the beneficiary's property interest 

continued to attach to the transferred property, and the transferee was considered to hold the 

property and all of its proceeds in trust for the beneficiary, who was the equitable or beneficial 

owner of the property.  

 

1.2. Evolution of trust 

 

Although it is a fundamental institution of the common law system, trust has known even in this 

counties changes and adaptations to the new needs of social and economic life.  Thus trusts have 

become to dominate certain types of modern business and financial transactions. A large fraction 

of all mortgage, credit card, automobile, and student loan debt, perhaps numbering in the trillions 

of dollars, is financed through asset securization trusts. Trusts also have become a primary tool 

for investing pension moneys as well as the preferred form for structuring mutual funds. This 

contrasts sharply with the traditional view of trusts as facilitating gratuitous transfers. In the 

culture of Anglo-American law, they think of the trust as a branch of the law of gratuitous 

transfers. That is where the trust is in the law school curriculum of common law schools and that 

is where is locate trust in the statute books, and that is where American lawyers typically 

encounter the trust in their practice. In truth, most of the wealth that is held in trust in the United 

States is placed there incident to business deals, and not in connection with gratuitous transfers.  

This is how the trust evolved. Today its historical role as a device for intrafamily wealth transfers 

is relatively trivial. Vastly most important is the role that private trusts have to play in the capital 

markets. To take the example of American market, pension funds and mutual funds, both are 

generally organizes as trusts, together now hold roughly forty percent of all United States equity 

securities and thirty percent of corporate and foreign bonds. Similarly, turning from the demand 

side to the supply side of the securities markets, asset securitization trusts are now the issuers of a 

large fraction of all outstanding American debt securities, for example, more than $2 trillion 

worth.  



A clear understanding of the functions served by the law of trusts offers insight not only into 

these and other rapidly growing institutions at the core of the American capital markets, but also 

into the functions of organizational law in general. The private trust is among the simplest of the 

forms of enterprise organization provided for in the law and thus makes a particularly convenient 

focus for study. An analysis of the trust offers important perspective on more complex forms of 

organization, including partnerships and corporations in their assorted forms, as well as new 

organizational types (such as limited liability companies) that have recently appeared on the legal 

scene of common law countries.  

The common law divides trusts into two broad types: private trusts and charitable trusts. While 

European law has strongly resisted the private trust, it offers a relatively close substitute for the 

charitable trust in the form of the civil law foundation. Moreover, the existing literature has 

arguably gone further in exploring the functional role of the charitable trust and its close cousin, 

the nonprofit corporation, than it has in exploring the private trust. For both these reasons, we 

confine our focus here to private trusts. 

This new, and now widespread, business uses of trusts have created economic pressures that have 

profoundly transformed the fundamental character of trusts, forever changing how they are 

viewed. There is, however, relatively little scholarly or systematic understanding of this change. 

There are not even clear answers to the fundamental question than corporations or partnerships.  

 

SECTION 2 - VARIETIES OF COMMERCIAL TRUSTS AND THEIR USES 

 

2.1. Gratuitous and commercial trusts 

 

In a traditionally point of view, trusts are gifts. The donor of the gift, called the settlor, conveys 

the assets to a trustee to hold for the benefit of a beneficiary. That why there is however a critical 

difference between so-called gratuitous trusts and trusts used in commercial, financial, and other 

business transactions. The most obvious difference is that the settlor in a gratuitous trust receives 

no compensation for the conveyance whereas the settlor in a commercial trust typically a 

corporation or financial institution - always receives payment for the assets conveyed to the trust. 

A commercial trust is viewed as a trust in which there is a bargained- for exchange rather than a 

gift. Another, more subtle difference is that the settlor in a gratuitous trust may or mat not retain a 

residual interest in the trust assets, whereas the settlor in a commercial trust almost always retains 

a residual interest in trust assets that remain once the business transaction is concluded.  

 

2.2. Varieties of commercial trusts 

 

In this analysis will be included only private commercial trusts, being excluded all the various 

governmental budgeting conventions that have the trust label, such as: "Leaking Underground 

Storage Tank Trust Fund", "The Violent Crime Reduction Trust Fund",  or the "Highway Trust 

Fund" have, at best, only a metaphorical connection to actual trust practice. 

Commercial trusts can be categorized in two ways: by the "type" of trust, where labels have been 

given to commercial trusts, and by the business use to which the trust has been placed. Both ways 

are needed because is sometimes an imprecise correlation between labels and functions: certain 

entities called trusts are not trusts, and other entities may be trusts even through they do not go by 

that name. 

  

Trusts used as special purpose vehicles 

 

One of the most widespread uses of commercial trusts is as special purpose vehicles, in structured 

finance transactions. In these transactions, companies transfer certain assets to this special 

purpose vehicle, that are specifically protected from  the company s business risks, including its 



risk of bankruptcy. The special purpose vehicle obtains funding to pay for the assets by issuing 

securities in the capital markets or by borrowing. Trust frequently serve as special purpose 

vehicles, in which case the securities typically issued would be trust certificates.  

Trusts used as Special purpose vehicles in structured financings usually have three common 

descriptive features. The first is that they are relatively static entities. They usually do not operate 

an ongoing business but rather issue trust certificates with debt-like characteristics, repayable 

from cash generated by the assets acquired by the special purpose vehicle or from leases of those 

assets. The second feature is that any residual value of the trust assets is returned to the company 

once the business transaction is consummated. The company normally preserves this residual 

value by retaining a residual trust certificate. In this way, the company gives up no more 

economic value than is needed to make the deal work. The third descriptive feature is avoidance 

of so-called "entity-level tax". Separate legal entities are generally subject to taxes on their 

earnings. If, however, an special purpose vehicle were subject to a separate tax, the transaction in 

which it is involved may become too costly. Trusts created pursuant to contracts, however, would 

not be subject to entity-level taxes if their separate existence is not recognized under tax law. 

Accordingly, the trust-form is sometimes used for a special purpose vehicle that must avoid 

paying an entity-level tax.  

 

Trusts used for diversifying lending risk 

 

Commercial trusts also use the trust form to diversify lending risk. Lenders such as banks 

traditionally diversified their risk of lending too much money to a single borrower by selling to 

other banks participations, or undivided interests, in their loans. Often, however, a bank will want 

to diversify its lending risk with respect to a large number of its loans. A bank that issues credit 

cards to consumers also may want to diversify its credit advances made under the cards. It would 

be costly and administratively burdensome to sell participations in each individual loan or credit 

card advance to different banks.  

Banks more easily can diversify their risk by transferring all of the loans or credit card advances 

to a newly created trust. The trust in turn issues one or more classes of trust certificates. These 

classes may include a senior class sold to capital market investors, a subordinate class either sold 

to investors or retained by the bank, and residual class retained by the bank. As before, the 

residual class enables the bank to recoup the value of any trust assets that remain after the senior 

investors are paid in full. Trusts used by banks to diversify risk are thus similar to the trusts used 

by companies in structured financing transactions because both facilitate shifting the risk of 

owning financial assets from the settlor to the investors.  

 

Pension Trusts 

 

The species of commercial trust that is perhaps best understood in its relation to the personal trust 

is the pension trust. American pension trusts have attained stupendous size and importance. As of 

year-end 1996, the assets of American private (that is, nongovernmental) pension funds held in 

trust were valued at $3 trillion. (These plans held nearly a further $900 billion of assets in 

insurance company accounts, mostly so-called life insurance company separate accounts, which 

are trusts in all but name). State and local pension plans for governmental employees held another 

$1.6 trillion in assets, mostly in trust form. American  pension funds own more than a quarter of 

American equities and about half of all corporate debt. The pension trust arises from the contract 

of employment, providing for deferred compensation to be paid in retirement. The Employee 

Retirement Income Security Act (ERISA), the pension regulatory law enacted in 1974, imposes a 

rule of mandatory trusteeship, requiring that "all assets of an employee benefit plan shall be held 

in trust". There is an exception for plan assets that take the form of insurance contracts. Actually, 

the federal policy of promoting the trust form for pension funds is older than ERISA. As far back 



as 1921, the Internal Revenue Code effectively required pension funds to utilize the trust form 

(unless the plan assets were entirely invested in insurance contracts). In 1947, the "Taft-Hartley 

Act" imposed a similar requirement for collectively bargained multiemployer pension plans. Of 

the varieties of commercial trust that I discuss in this Essay, only the pension trust has been much 

assimilated to conventional trust law. ERISA codifies the central principles of trust fiduciary law, 

and ERISA's legislative history makes clear that Congress meant to track the common law of 

trusts. Thus, agencies and courts interpreting and applying ERISA have inclined to rely upon the 

Restatement of Trusts and upon the major trust-law treatises. In turn, the updaters of these 

authorities have tended to collect the decisions of courts that cite them. Another reason that it has 

been easier to relate pension trusts to personal trusts is that most pension plans, in addition to 

facilitating retirement saving for the worker, provide for the transfer of undistributed. 

 

Mutual Funds 

 

Until recent decades, the investor who wished to own stocks, bonds, or other financial assets 

generally had to assemble a portfolio of individually selected securities. Today's investor 

increasingly prefers to buy shares in a pooled investment vehicle, usually a mutual fund. 

Investment professionals select and manage the fund's assets, according to guidelines that define 

the fund's investment objectives. The mutual fund offers expertise, economies of scale, and a 

level of diversification far superior to that obtainable by the typical investor constructing an 

individual portfolio. Since the 1970s, the trend toward investing in mutual funds has become 

immensely important in American financial markets. As of May 1997, American mutual funds 

held nearly $4 trillion in assets. A mutual fund can take the form either of a corporation, called an 

investment company, or of an investment trust. Currently, about half or more of American mutual 

funds take the trust form. 

 

Real Estate Investment Trusts (REITs) 

 

The real estate investment trust (REIT) is a mutual fund that invests in real property or in 

mortgages on real property, or in both. Congress authorized REITs in 1960, amending the 

Internal Revenue Code to allow pass-through tax status to such trusts. Currently, there are 199 

REITs that are nationally traded. Their capitalization as of May 1997 was over $98 billion. By 

electing REIT status, an entity submits to extensive regulations ny the US Internal Revenue 

Service. The regulations limit REIT to passive activities in order to ensure that operating 

businesses are not established as REITs, thereby avoiding entity-level taxes and undermining the 

integrity of the corporate income tax. For example, a REIT has no control over timing income 

dispersion to investors and must contract out any services active in nature, such as the actual 

management and operations of a property. It also must meet detailed income, asset, and 

distribution tests, all intended to ensure that the REIT is a passive real estate conduit and not an 

active business. REITs  therefore appear as static entities that avoid entity-level taxes, 

characteristics associated with commercial trusts. 

 

Asset Securitization Trusts 

 

Asset securitization has become one of the most important commercial uses of the trust. This way 

of using commercial trusts, is closely related and similar to the use of trusts as a means of risk 

diversification.A large fraction of all mortgage, credit card, automobile, and student loan debt is 

financed-or somewhat more accurately, refinanced-through asset securitization trusts. I have not 

been able to locate reliable data on the magnitude of asset securitization, but the sums involved 

number in the trillions of dollars. Patchy Federal Reserve data shows nearly $1.9 trillion in 

mortgage pools and $225 billion in automobile and other consumer credit as of July 1996. Asset 



securitization trusts are best understood by recalling the older pattern of bank-intermediated 

financing that is now being displaced by asset securitization. Take, for example, the case of a 

bank that used to finance credit card receivables in the ordinary way. These receivables are assets, 

debtor's promises to pay credit card debt. The bank used to buy the receivables from merchants, 

thereby placing them on the bank's books. To pay for these new assets, the bank required 

additional financing. Typically, the bank borrowed from large institutional sources-insurance 

companies, mutual funds, pension funds, and so forth. These lenders acquired no ownership 

interest in the underlying receivables that induced the bank to increase its borrowing. Rather, the 

lenders became general creditors of the bank, and the receivables remained as assets of the bank. 

Contrast the new pattern. The bank in my example, now called the originator or packager, buys 

the credit card receivables as before, but then transfers them in trust to a separate trustee. Shares 

in that trust are sold to various participating investors, who, under the new scheme, are not 

lenders to the bank but share owners in the trust. Notice that I have taken a bank as my example, 

but nonbank intermediaries such as General Motors Acceptance Corporation and Caterpillar also 

engage in asset securitization, spinning off automobile and equipment debt into separate trusts, 

and then selling shares in the trusts. 

The asset securitization trust has two major advantages over conventional financing. First, 

securitization is thought to lower the costs of some credit. Securitization separates the particular 

assets into a trust that is distinct from the rest of the liabilities of the bank. Because these assets 

are specialized to a single recurrent class, they are easier for outside investors and rating agencies 

to evaluate than is the bank's general portfolio of assets. These assets are commonly less risky 

than the bank as a whole, for reasons that include the high quality and fixed duration of most of 

the securitized credits, as well as various credit-enhancing guarantees from the originator or other 

contractual parties. Investors in the trust accept lower interest rates, commensurate with the 

reduced risk, thereby lowering the cost of capital. In addition to this lowered cost of funds, the 

other great advantage to the trust form for these transactions is that, in the jargon of the financial 

community, asset securitization trusts are "bankruptcy remote". In the traditional, bank-

intermediated pattern of financing the credits, when the bank borrowed from the lender, the 

lender was a mere creditor of the bank, exposed to default risk in the event that the bank became 

insolvent. Under the regime of asset securitization, however, the investor is no longer a lender to 

the bank but rather the owner of a beneficial interest in a distinct pool of trust assets. Should the 

bank that originates the trust become insolvent, the trust and its shareholders would not be 

affected. 

 

Master Trusts 

 

Master trusts are related to trusts used for diversifying lending risk. Whereas the latter facilitates 

the sale to investors of interests in loans, master trusts enable an originator of financial assets 

generally to sell interests therein to the broadest investor base, thereby diversifying the originates 

risk associated with holding such financial assets as well as the investors risk in investing in such 

assets.  

Master trusts often are used by companies engaged in structured financing that have significantly 

more assets than the amount of financing needed. The simplest solution would be to allocate a 

portion of the assets to the financing. In practice, however, companies rarely can segregate the 

assets to dedicate to the financing on a cost-effective basis. They usually keep records and 

reporting requirements on categories of assets, and it is difficult also may have seasonal 

fluctuations in financing needs so that the assets dedicated to the financing may fluctuate over 

time, or they may want to diversify their funding sources based on a single pool of assets.  

A master trust responds to these needs. In the business transaction underlying a master trust, a 

company transfers specified financial assets to the trust certificates plus a residual interest in the 

trust. The company will sell the certificates to investors and retain the residual interest. If dollar 



value of the certificates is small compared to the amount of assets transferred to the trust, the 

amount of the residual interest may be quite substantial. So far, this is no different than a trust 

created by contract. The magic to a master trust, however, is its flexibility: a master trust allows 

more than one class of beneficial interests to be issued. If, in the future, the company wishes to 

raise additional financing, it can notify the trustee to issue additional classes of trust certificates. 

Each class of certificates can have its own interest rate, events of default, covenants, maturities, 

and other rights, obligations and remedies. Furthermore, one or more classes of certificates can be 

subordinated to repayment of other classes in order to achieve an overall lower financing rate for 

the trust. The only limitation on the characteristics of future classes of trust certificates are 

contractual restrictions in the trust agreement intended to protect previously issued certificates. 

This flexibility in fashioning different substantive rights and obligations for diversified classes of 

certificates greatly expands the range of investors who may be interested in investing, thereby 

increasing the total amount of financing that can be raised from the assets.  

From technical standpoint, master trusts combine the trust form with what are sometimes called 

"intercreditor agreements". Intercreditor agreements are simply contracts among multiple 

creditors of a debtor that allocate the respective rights, obligations, and remedies of the creditors 

with respect to the debtors assets. A master trust effectively serves as an intercreditor agreement 

by specifying in advance many of the fundamental characteristics of the trust certificates. By 

defining investor rights in advance, the company controls those rights and also avoids the 

difficulty and expense of trying to negotiate with multiple classes of investors after trust 

certificates have been issued.  

Ultimately, therefore, master trusts are successful because they are an efficient way to diversify 

investor risk by permitting securities to be sold not only to multiple individual investors but also 

to multiple classes of investors.  

 

SECTION 3 - CONCLUSION 

 

In this paper we present only part of the commercial forms used today trust in common law 

countries, especially in the U.S. This use of the trust, especially in economic life required the 

adoption of similar institutions in European countries legislation. In the common law countries 

commercial trust is vastly more important in raw economic terms than the personal trust. Still the 

magnitude of commercial trust practice is not appreciated in common law countries, and they 

continue to think of the trust as a branch of the law of gifts. A explanation for the neglect of 

commercial trusts in common law tradition is the relative regency of so many of the trust. The 

business trust was already a proeminent device for the conduct of enterprise in the nineteenth 

century, until the general corporation statues made the company form easily available. American 

competition law still bears the curious label of "antitrust", a legacy from the monopolists of the 

Gilded Age, who organized their firms as trusts. With the routinization of the corporate form, the 

trust fell from scholarly attention among business lawyers.  
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