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Abstract: The paper refers to the ordinance for payment special procedure. The article is divided into 

three parts. The first part presents the history of the ordinance for payment procedure, from appearance till 

today. In the second part are marked features of that procedure regulated by Government Ordinance no. 5/2001. 

In the last part is outlined the advantages of using ordinance for payment procedure under national and global 

economy that suffers continuous changes that need fast recovery of debt money make the difference between 

viable and the companies that go insolvent. Ordinance for payment procedure is not a novelty in Europe and 

worldwide, there are many countries that have established such procedures to accelerate the recovery of sums of 

money, especially in the interest of traders. Such special procedures called in Europe "European procedure”, is 

distinguished by simplicity, urgency, efficiency, lower costs and encourage the creditor to seek court order to 

assert his right. In summary, the ordinance for payment procedure is a derogation procedure, the general rules 

of civil procedure and special rules for settling trade disputes, which allows obtaining a short-term enforcement 

to enable the creditor to perform forced claims, but also to obtain title by simplified forms with payment of legal 

fees, stamp set, with a lower value, creating a special matters for trading partners, finally leaving an impression 

even on the economy. 
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1. History and regulation of the ordinance for payment 

 

Lack of celerity in our justice which affects major and sometimes irreparably concrete realization of 

the rights and legitimate interests and the rule of law erodes the foundation, go today to be recognized 

and sanctioned in the European space, solutions are sought to mitigate this situation. 

The delay is the reason for justice convictions based on art. 6 par. 1 of the European Convention on 

Human Rights and Fundamental Freedoms, which establishes the right of individuals to its 

proceedings "fairly" and which requires proceedings to be made "within a reasonable time". 

After review of the Romanian Constitution, these demands have been placed in art. 21 par. 3: "Parties 

are entitled to a fair trial and the settlement of cases in a reasonable time" [1]. 

In addition, diversity and extent of civil and commercial legal relations derived from a rapidly growing 

market economy forced the legislature to create new legal instruments to regulate on the one hand 

legal emergent situations and stability on the other circuit economic and fluidity to. 

Recovery of sums due under a commercial or civil relationships require obtaining an enforceable title, 

that an act may be the request for enforcement of a person, the attachment of bank accounts or third 

parties holding assets for the debtor or property auction movable property of the debtor. 

The fact that these situations should be covered in legislation, justify the emergence of a new debt 

recovery procedures: the ordinance for payment. It is distinguished by simplicity, urgency, efficacy, 

low cost, all encouraging the lender to seek court order to assert his right. 

Special procedures for debt recovery is nothing new in the world. Such procedures called "injunction" 

or "payment injunction" there both in European countries (Austria, Italy, France, etc.), and in countries 

in other continents (U.S., Canada, Brazil, etc.). 

In general sense, international, as a nominal definition, "injunction" is an order, a prescription, a 

command emanating from an authority [2]. Injunction on payment is the order given to a debtor, by an 

authority or court, as it to pay debt. Injunction on payment is also called a special procedure for 

recovery of money claims. 

To reflect the attributes of this procedure have been formulated and descriptive definitions: "injunction 

of payment is a simplified procedure, whose purpose is to enable rapid and economical resolution of 

disputes regarding payment difficulties" [3], "a procedure which allows a creditor whose debt consists 



of a sum of money, to quickly obtain an enforcement order "[4]," a procedure that allows a creditor a 

claim consisting of a sum of money, thanks to a procedure to obtain payment fast "[5]. 

Not only for an economy of means of expression, but because the name of an institution essentially the 

same is the least important, conventional, as a unifying term, we speak of "the summons procedure" or 

the "injunction of payment" or "payment procedure", although names in different countries, are of 

course different Dwanghevelprocedure, Holland, Germany and Austria Mahnverfahren Il di 

procedimento ingiunzione, Italy, Procedure sommaire d'injocntion de payer, in Belgium L'ordonance 

of paiement, in Luxembourg, L'injoction de payer, in France; Procesomanitorio, Spain, etc.. For 

institution name in English was considered more appropriate term "order for payment" instead of 

"injunction for payment" to avoid - especially in international talks - the confusion with the previous 

provisions on “preliminary injunction”. 

Summons procedure has a long tradition in some countries. 

In Italy, since 1922 there has been a general procedure for recovery of debts arising from loans, today 

introduced the art. 633-656 in Codice di procedura civile, in 1942, partially modified in 1950, 

providing what is called "Italian model" of regulation, in Germany, called Mahnverfahren institution 

was introduced in Book VII, Art. 688-703 of the Code of Civil Procedure (ZPO) since 1932, providing 

what is called "German model of regulation", in France, by Decree-Law of 25 August 1937, was 

established in favor of merchants a simplified regulatory of commercial debts, inspired by the German 

procedure, applied with adaptations in Alsace and Lorraine, and by Decree no. 81-500 of 12 May 

1981, took up the injunction payment procedure, together with all amendments and additions made it, 

it was codified by art. 1405 -1425 in the New Code of Civil Procedure, offering what is called the 

"French model" legislation, which together with the Italian it means "Latin model". 

Ordinance for payment is regulated in Romania by Governmental Ordinance no. 5/2001, published in 

December 1993 adopted the recommendations of the seminar "Justice commercial and Europe", 

organized by the Council of Europe - Directorate of Legal Affairs in 2001. GO. 5/2001 was approved 

with amendments by Law no. 295/2002, amended and supplemented by GEO. 142/2002 of the art. IV 

of the Law. 195/2004, which approved the GEO. 58/2003, amending and supplementing the Code of 

Civil Procedure. 

"Description" of this procedure is presented in even art. 1 of Governmental Ordinance no. 5/2001, 

stating that it is a procedure that 'takes place at the request of the creditor, in order to achieve 

voluntarily or through foreclosure of certain receivables, liquid and payable, which represent payment 

obligations of money under the contract found by a registered or determined in accordance with a 

statute, regulation or other document endorsed by the parties by signature or otherwise permitted by 

law, and proving rights and obligations relating to the performance of certain services, work or any 

other claims". 

 

2. Ordinance for Payment features 

 

As can be seen in "description" procedure shown above, legal name of it, does not correspond fully 

content regulation because it is not limited to the debtor challenged but, through it, it may even reach 

the issue of enforcement procedure with aimed not just a good-will, but the enforcement of claims [6]. 

Even so being, "description" previously done shows that these elements are characteristic for the 

summons procedure: is a special procedure, a procedure with a mixed character: non-contentious and 

contentious, an optional procedure, a procedure for obtaining an accelerated and abbreviated 

enforceable title. 

 

2.1. Special procedure  

 

An illustrious professor [13] considers that the existence of special rules derogating from the common 

- often found even in common law procedure - not eo ipso means of a "special procedures". To be in 

the presence of such procedures, several conditions must be met, among them especially the 

establishment of a "set" of rules derogatory terms in a strictly determined, forming a coherent unit and 

organically articulated rules likely completion , the extent compatible with the common. 



Ordinance for payment meets these conditions, such as a procedure distinct from common law 

procedure and that both depart from the general rules of civil procedure, and the special rules on 

commercial dispute resolution provided in Code of Civil Procedure in Chapter XIV. 

Rules governing ordinance for payment are basically their own rules, and specific derogations from 

the common law, and special rules (like the commercial material), all of them and giving the 

procedure special character: application of the creditor must include information listed in art. 3, par. 1 

of the ordinance, in part different from the contents of an application for summons referred to in art. 

112 and art. 720
3
 of the Procedure Civil Code; the value of the demand is not important, task of 

determining the competence of the court is done according to art. 2, par. 1 of the Ordinance, the action 

has a mixed character, non-contentious and contentious in the first instance if the debtor exercised the 

appeal (request for cancellation), debtor defense and defend by filing documents that support their 

position until the first day of appearance, the court has required to state for the payment or the parties 

agreement on the method of payment, termination or closing irrevocable procedure (rejection 

summons) or by issuing a ordinance, which will include ordinance for payment and payment term, 

only the debtor can make appeal and request for cancellation regime (inversion of the litigation). 

Although the ordinance for payment procedure is of particular art.  11
1
, par. 2 of O.G. no. 5/2001 

provides special rules that can complete the procedural rules governing the common law, article by 

reference to art. 338 of  Procedure Civil Code (court procedures) which enables an even application of 

the rules contentious. Therefore, this procedure will be full court specific rules, common law rules of 

non-contentious procedure, common law rules of procedure and contentious special rules for settling 

trade disputes, but only after a thorough analysis of each standard compatibility completing in part [7]. 

 

2.2. Mixed character procedure: contentious and non-contentious  

 

Regarding on non-contentious and contentious nature of the ordinance for payment, there are two 

opposing views in doctrine. Some authors [8] believe that it is a non-contentious proceedings, graceful 

and that there would be no commercial process but only a claim that is governed by special rules. 

Other authors [9], consider that the procedure has a contentious (in support of this nature being 

invoked submission defense, inconclusive aspect from our point of view as long as you meet is not 

compulsory, or non-contentious and contentious nature of the procedure depends on an element unable 

random). There is a middle [7] view that states that the ordinance for payment is a contentious, even 

though "some elements it closer to the court procedures." 

From our perspective, consider that the ordinance for payment has a mixed character both contentious 

and non-contentious, given the legislature itself to develop this character GO no. 5/2001. 

So, ordinance for payment procedure begins as a special court procedures (as it deepens the available 

art. 11
1
, par. 2, according to which art. 338 Procedure Civile Code applied properly), is a procedure 

court authorization, to approve, the tax court by some measures, meeting in principle, provided the 

dominant non-contentious procedure namely the application filed not follow "the establishment of a 

right hostile toward another person" (art. 331 Procedure Civile Code). Initially, the summons 

procedure for the collection takes place voluntarily or through foreclosure of certain receivables, liquid 

and payable, the court insisted to pay debt or for the parties' agreement, saying a closing agreement 

irrevocable when made. 

The court shall not consider the merits, but would appreciate, based on documents and explanations of 

the parties, if the creditor requests are justified, in which shall issue ordinance for payment contains 

the debtor payment and payment term. Also, the ordinance was rejected creditor's request is 

irrevocable, it was forced to introduce another request for recovery of the debt, a claim based on 

common law. 

Basically, in the initial phase of the ordinance for payment procedure, the creditor's request is 

unilateral, in that it is directed against a person naturally would have an interest not to perform a 

contractual obligation, to oppose an outstanding debt, liquid and payable, risking a dispute, followed 

by the foreclosure procedures which involve much higher costs and can have serious consequences for 

the debtor's activity. 

According to art. 337 Procedure Civil Code, completion date in solving non-contentious application 

"is not res judicata." Nothing in the ordinance for payment procedure (not about solving a dispute), an 

order of court has no res judicata. The conclusion drawn from art. 7 of O.G. no. 5/2001 which reads as 



if it was rejected in part or full application by the creditor, it may bring a claim based on common law, 

of art. 10, par. 2 of the same ordinance which says that the debtor may invoke defenses against 

enforcement background, in the execution appeal (except only where it has filed an application for 

annulment under Art. 8), as well as art. 11
1
, par. 1 of the same piece of legislation which expressly 

stated that "the ordinance for payment is not res judicata on the merits of the legal relationship 

between parties". 

Contentious nature of the special procedures [10] (as the procedure in question) was said because of 

the obligatory quote parts (by repealing article 4, par. 1 of GO. 5/2001 which provide that no creditor 

settlement demand that the parties to be quoted). 

But quoting mandatory requirement of the parties, is provided in the framework of the common law 

non-contentious applications (art. 335 and art. 336, par. 4 Procedure Civil Code). 

Bilateral character of ordinance for payment procedure can lead to contentious nature, as long as there 

is a claim against a particular individual would have an incentive to oppose its admission, the solution 

procedure becomes a contentious because there are two sides creates adverse litigation. However, for 

both ordinance for payment, and other special procedures, this argument must be treated with reserve 

as shown in doctrine [11] "graceful procedure does not exclude the least bit, and participation of others 

than emanating from the demand and so contradictory works in question between them and the call. 

Sometimes, the only, in the application that addresses the judge, require attendance of other persons 

whose presence would be necessary to enlighten the facts and problems raised. As long as the 

conditions they demand keeps unilateral character specific matter, as long as the decision does not 

cause resistance in terms of appeal, things remain as I said, in the graceful judgment". 

Given the arguments presented, we believe that the ordinance for payment procedure initially starts 

and runs as a non-contentious proceedings, but only until the exercise request for cancellation. Since 

that time, considering the counterarguments presented above, we believe that the ordinance for 

payment procedure becomes a contentious procedure. 

 

2.3. Optional procedure  

 

Ordinance for payment procedure is a preliminary procedure of lodging a summons and therefore, the 

creditor may used, in this procedure before making a claim founded on common law. Just as our 

opinion, is the correct interpretation under which a judgment that the debtor was obligated to pay or 

rejecting the creditor's action related to obtaining debt money, prevents the latter has a claim founded 

on ordinance for payment the obvious reason being lack of interest in obtaining a second title or res 

judicata which is required for summons (in case of dismissal founded on common law). 

However, we agree with the authors [12] which considers that although prior ordinance for payment  

procedure is not mandatory, the creditor and the freedom to choose the path he wants to pursue his 

claim for recovery: the ordinance for payment procedure (faster and more simplified) or by action 

founded on common law (the process longer and more cumbersome, but with certain advantages). The 

option that can make creditor for the recovery of its debt is put into practice the principle of free 

access to justice and the principle of availability in civil trial (according to which party has the right to 

dispose of the lawsuit and procedural means provided by law). 

Therefore, follow the procedure ordinance claims can be made anytime, whether right action not 

prescribed, and if there is a dispute about liability under the common law court or a court ruled not 

irrevocable. 

 

2.4. Accelerated and abbreviated procedure 

 

Starting from the order being established it was conceived as a simplified procedure, abbreviated and 

accelerated similarities in certain respects, with the emergency presidential ordinance. Sample, both 

procedures are usually only used writings (but could intervene and legal profession), not addressing 

substance of the dispute between the parties, citing their right to make rules for urgent reasons, 

meeting is not mandatory, the judgment is called "ordinance", the existence of a single remedy and a 

shorter period than joint exercise thereof, can further appeal the court to resolve the merits of the case. 

However, none of the "similarities" would not justify special consideration of the ordinance for 

payment procedure for a variety of presidential ordinance procedure [13]. This is so because, on the 



one hand, ordinance for payment action is taken temporary, but permanent, and on the other hand, 

although an expeditious procedure, accelerated ordinance for payment is an emergency procedure as 

presidential ordinance. "Emergency" condition is established as a presidential ordinance in art. 581, 

par. (1) Procedure Civil Code: "The court may order interim measures in cases swift". Even if the law 

is not defined the concept of "emergency", it shows example situations that can justify to maintain a 

law would damage the delay, prevent imminent damage and were not able to repair and remove 

obstacles that may arise on the occasion of executions. Thus, briefly analyzing the legal regulation of 

the procedure shows that emergency summons, meaning established by art. 581 Procedure Civil Code 

is not a condition for the introduction and admissibility in ordinance for payment. The legislator by 

establishing simplified form of development, created the ordinance for payment procedure an 

expeditious procedure, accelerated, but not justify, the procedure to be described as "emergency". 

 

3. Advantage of the summons procedure  

 

Rapid and efficient recovery of debts is of major importance for economic operators from Romania 

and worldwide. 

How to recover debts for which is chosen is the more important (measured by the rapidity of), as, in 

the context of the global economy today is the present financial crisis that close business and stable 

hierarchies change over time.  

Thus, today, late payments is one of the main reasons of insolvency, threatening the continuity of 

business enterprises, especially for small and medium companies, and causes the loss of many jobs. 

The traces, from the above in the content of the article, we consider the use summons as debt recovery 

procedure offers benefits to be considered by lenders when they choose the way forward for debt 

recovery money. 

Special procedure may be "inserted by creditors in order to execute voluntarily or by foreclosure of 

certain receivables, liquid and due payment obligations representing amounts of money." 

Regarding procedural ordinance for payment is a simplified procedure, with urgency, applying certain 

receivables, cash and due, that carry a superficial analysis of the merits without trial subject matters 

that would require a dispensation problems and analyzed as to leave open the use of a common law 

procedures by which to judge fund the case. 

On which courts are to judge demand for issuing the summons, art. 2. par. (1) of Government 

Ordinance no. 5/2001 states explicitly the responsibility of the competent courts competent to judge 

the merits in the first instance. In terms of territorial jurisdiction, most often being in the situation of 

commercial relations, the competent court will be "the place where the obligation arose or that the 

place of payment," according to art. 10 Procedure Civil Code. 

 

The content of the application for issuing the ordinance for payment, as the content of defense, not act 

special requirements, applying the general rules of practice of Procedure Civil Code. 

Judgment summons itself is subject to regulations on Justice urgent motives, and the application was 

not to be preceded by performing the procedure under art. 720
1
 Procedure Civil Code. (calling 

defendant to conciliation), even in case of commercial cases, the legislature in an attempt to simplify 

the litigation procedure. 

Fees for filing an appeal in the ordinance for payment are the same, in 2012, to a minimum (39 lei), 

even ridiculous, regardless of the amount requested. 

 

In terms of evidence may be given, they are, as noted, documents (contracts, invoices, etc.). 

If admission requests creditors courts, issued an ordinance. Ordinance against the debtor may file a 

petition for cancellation, within 10 days after promissory notes or communications, demand is solved 

even by the court which issued the said ordinance. 

If rejecting the creditor action, the court will issue an irrevocable ordinance. In both cases (if allowed 

in part or reject the ordinance), the court issued an irrevocable decision. 

Creditor whose action was dismissed on the summons procedure may bring proceedings against the 

debtor based on common law. 

Hence an important advantage: that the decision date is not res judicata regarding the merits of the 

legal relationship between parties. 



Another important advantage of the summons is that the creditor has won decisions even in part, are 

enforceable. 

 

Overall, one conclusion that emerges from the above analysis is that the ordinance for payment 

procedure gives creditors advantages, advantages which consists primarily in the ability to initiate 

legal proceedings to recover sums of money with minimal expense, dispute resolution in reduced time 

and obtain a writ of execution with greater ease than the common law procedure, issues which 

obviously facilitates the recovery of debts from third parties. 
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