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Abstract 

During the period of the Romanian socialist organization of state, the theoreticians of law used to 

analyze and rank the sources of law, in descending order, starting with the Constitution and ending with the 

normative acts adopted by local government bodies. 

After adopting the Constitution in December 1991, the theory of law manuals or the monographs 

dedicated to the sources of law approached this issue in an approximately similar manner with slight differences, 

the Constitution being considered the supreme source of law. Considering that the treaties ratified by the 

Parliament were part of the domestic law, according to art. 11 of the Constitution, the issue of integrating them 

in the hierarchy of the sources of law appeared, as did the problem of international regulations regarding the 

human rights which, according to art.20 paragraph 2, have priority when any inconsistencies exist between 

treaties, pacts, etc. and internal laws. 

The hierarchization of the sources of law became more complex after the revision of the Constitution in 

2003, when the priority of the E.U. treaties was expressly stipulated, as well as of the legally binding 

Community regulations in case they should come in conflict with the internal laws. Moreover, the 

hierarchization of the sources of law became even more complex after Romania’s accession to the European 

Union. Provided that the judge has to choose between European and internal laws, between an interpretation 

given by the Constitutional Court and one given by the High Court of Cassation and Justice, or between an 

interpretation given by a national court and one provided by an European court, the tasks of the national judge 

are becoming more and more difficult. However, they are not insurmountable. The effort made at the national as 

well as at the European level has paid off. In practice, several solutions have been found. The theory, however, 

has got some more steps to go.  
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1. We are leaving from the specifications that we will not refer to the materials sources of law 

– although it would be of interest in this context – but rather to its formal sources. We want to discuss 

about some difficulties a judge of a UE integrated state encounters when selecting the legal rules that 

are going to be applied in a given dispute and when making a correct interpretation of a national or 

Community rules. Often, the same social relations are regulated both at a European level and at a 

national level. Relatively rarely, something: happens: the interpretations given at a national level differ 

from those given at an European level (either by the European Court of Human Rights or by the Court 

of Justice in Luxembourg). Things get sometimes complicated when the courts pronounce 

contradictory decisions, as it is possible that a decision of the Constitutional Court comes into conflict 

with a decision of the High Court of Cassation and Justice.  

All these difficulties are caused, among other things, by the existence of incoherent theories 

concerning the sources of law and their hierarchy, on one hand, and the existence of conflicting 

opinions regarding the relationship between the national and community sources of law. 

 

2. In Romania, pending the adoption of the new Constitution in 1991, things seemed clear, and 

in the specialty literature there was a consensus. The ranking of law sources was made from the basic 

law down to the normative acts adopted by public local authorities[1]. In these conditions the judge's 

task was a simple one. He just had to take care that the rule applied in a case should not come into 

conflict with another one included in a source of law situated on a superior level. In the Socialist 

period of statist organization the judge’s greatest care was to resolve the case in accordance with the 



party’s directives – problem solved during that period through the distinction made between the direct 

and indirect sources; the directives were included in the indirect sources which had priority even over 

the basic law, thus politicizing the justice system. Also, the "nature of guidance decisions" of the old 

Supreme Court, their quality of law source was long discussed – pros and cons opinions. This issue 

was resumed in a certain way today[2].  

After the adoption of the Constitution in 1991, for a period of over ten years the hierarchy was 

done in the same way[3]. In addition, two issues related to the interpretation of article 11, paragraph 2, 

and article 20 par. 2 of the basic law arise. One was related to the treaties ratified by Parliament[4], 

which, once the procedure is completed, "are part of the domestic law", and the other one was related 

to the priority of international rules regarding human rights, when there are inconsistencies between 

them and the internal rules[5]. It is surprising that the specialists in our country have commented then 

the disparity between the rule of supremacy of the Constitution (art. 1 par. 5) and the rules contained 

in the articles in question (art. 11 par. 2 and art. 20 par. 2), as today, after the constitutional review 

made in 2003, they comment again. Without question, the basic law is not consistent in this regard. 

Namely, article 1 par. 5 establishes the primacy of the Constitution and article 148 par. 2 would rules 

that: "the provisions constituting the European Union, as well as other binding Community rules, take 

precedence over the contrary provisions of domestic laws." It was argued by some authors – such as 

Mrs. Prof. dr. Simina Tănăsescu - that we must make a distinction between "supremacy" and 

"priority", but we remain convinced that if we make this distinction – and we need to do it–it is still 

necessary to take into account the ratio between "priority" and "supremacy", due to the relative 

confusion between the two notions.    

 

3. But the life of those who apply the law in Romania, in particular judges, is not complicated 

by the issue of ranking the domestic or national sources. In the Constitution we have enough rules that 

relate, depending on the case, to its supremacy (e.g. Article 1, par. 5, art. 142 par 1 and article 146, 

letters (a), b), c) and d), to the “hierarchy” of the laws adopted by the Parliament -  constitutional law, 

organic law and ordinary law – to the legal regime of the normative ordinances (with distinction 

between emergency and simple ordinances)[6], to the presidential decrees that are sources of law[7], 

to the decisions with normative nature of the Government[8], etc. Sure, the ranking operation of 

sources of law must take into account the local autonomy, which in turn must be exercised in 

accordance with the law. This jurisdiction establishes the competence of the institutional structures 

organized at the level of autonomous administrative units[9] and also the normative legal acts which 

they may adopt.  

The relationship between authorities, the competence of some to adopt legal acts with 

"normative character", their obligation, the difficult position of the national authorities towards the 

European institutions, their competence to adopt binding regulations, their obligation to comply with 

the constituent treaties of the European Union and with the jurisprudence of the European Court of 

Human Rights, the European Court of Justice, etc. seriously complicates the making of a correct, 

pertinent decision by the judges. 

 

4. I was saying that the relationship between statist authorities, their competences established 

through the Constitution and laws sometimes complicated the tasks of the judges. One of the 

significant examples in this respect is the one regarding the jurisprudence of the courts. As it is known 

our legal system belongs to the Roman-Germanic family, where jurisprudence does not constitute a 

source of law. And yet, as an exception, there are decisions of the High Court of Cassation and Justice, 

which are given in appeals in the interest of the law and must be respected by all other instances. An 

appeal in the interest of the law is regulated in the civil, commercial, administrative and criminal 

cases[10]. Through this procedure[11] the uniform interpretation and application of the law by all 

courts is intended. The solutions are given only in the interest of the law. They are sometimes invoked 

as a legal precedent and were regarded by many specialists as indirect (implied) sources of law. And 

yet, over the past few years the Constitutional Court has been seized with the unconstitutionality 

provisions to which we have referred to, provisions which "require" solutions interpreted by the judge. 

Or the Constitution provides that the judge is independent and is subjected only to the law "(art. 124, 

par.3).     



Notable is the firm and constant position of all constitutional judges until not so long ago, 

when one of the members of the Constitutional Court expressed a dissenting opinion based, moreover, 

on many arguments already expressed in the doctrine. The solution proposed in the specialty literature, 

the review of the Constitution and the introduction of a rule stipulating the mandatory character of 

such decisions, has not yet been taken into account in the Parliament, so the controversy continues, 

due to good reasons, in our opinion[12].    

Finally, it should be pointed out that there are specialists who believe that any decision of the 

High Court of Cassation and Justice must be respected by all judges, that it is inconceivable for an 

inferior court to decide the contrary[13], but the number of those who comment on the 

constitutionality of the provisions governing the appeal in the interest of the law is vastly superior. In 

connection with the stated opinion, we ask: Even the most controversial decisions of the High Court of 

Cassation and Justice should be respected, even those in which it arrogated to itself the competence to 

carry out the control on the law’s constitutionality?[14] 

 

5. All relations between public authorities, their complexity, often determined by the 

loopholes of the Constitution or the law, cause the judges difficulties in selecting the rules (law 

sources) that are to be applied. Sometimes the conflicting solutions given by the Constitutional Court 

when judging such cases make the judges’ job more difficult. Much ink has flowed on this issue and 

we cannot give details at this juncture, but we must remember the decision through which the 

Constitutional Court, considering unconstitutional a law amending the Criminal Code, reinstated into 

force some rules repealed by the Parliament. This transformed de facto into... "executive power". The 

decision had totally unpleasant consequences. Some judges considered that the provisions of the 

criminal code on insult and slander are in force, so they continued their judging processes in this area, 

while others did not[15]. 

The consequences of some decisions of the Constitutional Court handed down under article 

146, letter e) of the Constitution, relating to the resolution of legal conflicts of constitutional nature 

between public authorities, come in conflict with the principle of the rule of law. We are talking about 

decisions regarding the interpretation of article 85 paragraph 2 regulating the Government 

reshuffling[16], decision through which the Constitutional Court become a "positive legislator" from 

the “negative legislator it had been[17]. This fact was determined, in a large part, by the egos of the 

two heads of the Executive, who, through a different interpretation of the constitutional rules, created 

institutional blockages which only the Court could put an end to. 

 

6. However, the complexity of the rules applicable to a case by the national judge has been 

boosted, in particular after the accession to the European Union. All or nearly all the States have 

included the "European clause" in its fundamental laws. They have registered the obligation to comply 

with the provisions of the constituent treaties of the European Union and of the other Community rules 

with a mandatory character. All have, immediately or at a later time, recognized the priority of the 

rules with a mandatory character in the event of conflict with domestic law and even the Constitution. 

It has been and continues to be a process of accommodation, cooperation with the purpose of ensuring 

the objectives laid down in the European Union Treaty, provided that the "division" of competence, 

negotiated by parties, between the European Union and each of the States is respected. 

As I have already said, the integration in the European Union does not mean surrendering the 

States’ sovereignty, but requires the exercise, at another level, by an institutional structure whose 

nature is to be clarified, of statist competences. The federal state is dismissed as legal-political solution 

for integration[18]. The States do not give up sovereignty, but – all – accept the exercise of statist 

competences by European Union institutions. As a result, the legal acts adopted by them in accordance 

with the competences laid down in the European treaties have to be respected by public authorities of 

the integrated member states and their citizens.   

We now have two legal systems, a national one and a European one, which also includes the 

European Council with the European Convention on Human Rights. This means we can talk about 

three systems. 

The judge, obliged to take into account all the sources of law, European and domestic, 

sometimes has problems with the interpretation of the law, with making the correct choice regarding 

the rule applicable in the given case. This is way some fundamental laws were revised, national laws 



have been adapted to community laws and the doctrine makes considerable effort in solving problems 

raised by the practice of integration, which seems to advance faster than its theory. 

The equation should also include the problem regarding the protection of human rights and 

fundamental freedoms, which is now ensured (may it be?) by both domestic and international rules, 

those contained in the European Convention on Human Rights and those contained in the Charter of 

Fundamental Rights of the European Union.[19] Today a new problem arises, the problem of the 

relationship between the "three systems" and principles that must be respected by the judge that has to 

resolve a dispute whose settlement object can be found in all three. 

We ask ourselves if the judge’s tasks will be simplified or not by the European Union's 

adhesion to the European Charter of Human Rights (accession provided for in the Lisbon Treaty and 

the Protocol No. 14 at the European Convention on human rights). The issue of accession has already 

raised a number of questions regarding the preservation of European law specifics, the representation 

of the European Union in the mechanisms of the Convention, the place the European Court of Justice 

will occupy, the role of national jurisdictions, etc. 

Accession to the European Union and the creation of jurisdictional structures at this level has 

complicated the relations between them and the jurisdictional national authorities - common law 

courts, constitutional courts, etc. - by making the national judges solve more and more difficult 

problems, whose difficulty has been amplified by the production of increasingly higher number of 

rules. It is true that, in time, some solutions, that came to the aid of the national judge, such as "the 

preliminary issue”, have been found. These solutions come in the defense of the perennial values of 

the Member States, such as the abidance by the European courts of a "hard core"[20] of the 

Constitution – system which leads to the preservation of their "constitutional" identity etc. But all 

these solutions are relatively vague and we need time to decipher their meaning and effectiveness. A 

positive fact should be added: the national courts may look at each others processes, this way they 

learn from each others experiences, without forgetting the national specifics.  

For the moment, we believe the States must demonstrate a real alertness so as the European 

courts can act within the limits of the powers assigned to it through the European Treaties, by 

respecting the national identity and traditional constitutional values of everyone[21], and, vice versa, 

the institutions of the European Union must exert a continuous and effective control over the work of 

the national political and legal authorities, according to the principles laid down in the European 

Union Treaties.   

 

 

Conclusions 

Noting the developments that prove that there is cohesion between the national and the 

European legal systems – such as the compromise that was reached when national solutions were 

distinguished from those of the Court of Luxembourg[22], as well as the situation in which a national 

court has interpreted its own Constitution in favor of the European law[23], or a Constitutional Court 

agreed to raise " preliminary issues " as any other judicial structure – we believe that in the end we can 

be optimistic: the judges of every integrated national state can face the current challenges, can choose 

those solutions which simultaneously take into account their own legal system and the European one.   

But theory must catch up with practice. The concepts used until now, such as source of law, 

regulation, legal system, law, etc. – must be redesigned, redefined by taking into account the rapid 

evolution of juridical life, the spectacular changes taking place in society. 
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