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Abstract: The counterparties have the right to stipulate in the contract any contractual clause that is not 

contrary to public policy or morality. By the provisions contained in the contract, the parties define the rights and 

obligations arising from that contract, and the tasks for each of them. Thus, contractual clause is a stipulation 

included by the parties in the name of the principle of conventions' freedom. 

One of the most important contractual clauses is the penalty, by which the parties to the main contract 

determine in advance the extent of the damages to be paid by the debtor to the creditor in case of non-performance, 

defective or late performance of the benefit undertaken. 

Our study aims to study penalty clause against other contractual clauses such as pledge clause, forfeiture 

clause, clauses limiting liability, force majeure clause. 

The objectives of the study “Delineation of penalty clause and other contractual clauses”are to increase 

the interest of the contracting parties to the usefulness of the penalty clause. The creditor who benefits on the 

penalty clause is exempt of the obligation to prove the damage suffered because of a voluntary default of main 

obligation by the debtor. Parties are, therefore, free of any evidence regarding the existence and extent of the 

damage and consequently, the amount of damage owed by the debtor. 
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1. PENALTIES CLAUSE AND MORTGAGE 

 The mortgage agreement is the agreement based on which the debtor or a third party hands out 

movable assets, tangible or intangible, to the creditor or a third party, in order to guarantee the fulfillment 

of an obligation. [1] The older regulation, respectively the Civil Code of 1864, defined the mortgage 

agreement as follows: „The pawn is an agreement by which the debtor gives movable assets to the 

creditor to assure the debt (art. 1685)”. 

 According to the new regulation, article 2480 of the new Civil Code, the object of the pawn may 

be tangible movable assets or negotiable titles issued in a materialized form.  

 As related to the object of the penalties clause, article 1538 paragraph (1) of the new Civil Code 

provides that „The penalties clause is the one according to which the parties stipulate that the debtor is 

committed to a specific service in the case of failure to fulfill the main obligation.”This service may 

consist of money or assets. [2] 

 The first distinction between the penalties clause and the mortgage clause is that according to 

which, in the case of the penalties clause, the asset agreed to be the object of this clause remains in the 

possession of the debtor, while, usually, the mortgage involves expropriation. Thus, according to article 

2481 of the new Civil Code, „The mortgage is made by handing out the asset or title to the creditor or, as 

the case may be, by keeping it by the creditor, with the consent of the debtor, in order to guarantee the 

receivables”. Therefore, the mortgage agreement is a real agreement, as it is made upon the handing out 



of the asset or title to the creditor, or when the creditor possessed it by keeping it in order to guarantee the 

obligation. [3] 

 The pledgee is a temporary owner of the asset mortgaged, who has three rights: the right to own 

the asset, the right to claim the mortgaged asset from third parties and the preference right. [4] 

Article 2483 and article 2484 of the Civil Code expressly devotes the right of the pledgee to have 

the mortgaged asset. [5] 

  The right to claim the asset from third parties (the prerogative of pursuing the mortgaged asset) is 

also mentioned in article 2486 of the new Civil Code, according to which: “Subject to the rules regarding 

the acquisition of movable property by possession in good faith, the pledgee may claim the restitution of 

the asset from the person who has it, except for the case when the asset was taken over by a senior 

mortgagee or the takeover occurred within the enforcement procedure.”So, if the property subject to 

mortgage is not in the possession of the pledgee, he may request its restitution from the person who has it, 

except for the situations: a) when the conditions regarding the acquisition of movable assets by possession 

in good faith (articles 937 – 939 of the new Civil Code) are fulfilled, b) when the asset was taken over by 

a superior mortgagee, c) when the takeover occurred within the enforcement of a judgment procedure. 

[6]Therefore, the pursuing prerogative consists in the possibility of the pledgee to claim the restitution of 

the asset from any person who has it. 

The right of preference. In relation to the unsecured creditors, the preference right offers the 

creditor the possibility of being paid prevalently from the price of the pledged asset, which is then turned 

to good account. The preference right arises from the essence of any real right and the mortgage right is 

an accessory real right besides the mortgage right, privileges and the right of retention. 

Therefore, there is a second fundamental difference between the penalties clause and mortgage. 

The creditor of the obligation having penalties clause is an unsecured creditor concurring with the other 

creditors of the same debtor
 
[7], not being the holder of a real right over the property that is the subject of 

the penalties clause and not having the pursuing right and the preference right on the property. [8] On the 

other hand, the pledgee in his capacity of holder of a real right over the asset that is the subject to the 

mortgage agreement, acquires the three prerogatives, namely, the right to own property, the right to claim 

the mortgaged assets from third parties and the right of preference. 

The third difference between the object of the penalties clause and the object of the mortgage is 

that, in the case of mortgage, the subject may be offered for sale for the comfort of the creditor or it may 

be turned over to the creditor by court decision. In the case of the penalties clause, the actual size of the 

prejudice suffered by the creditor has no significance. [9] 

 
 
 

2. SEPARATION OF THE PENALTIES CLAUSE FROM ADVANCE MONEY 

 The advance money is regulated in articles 1544 – 1546 of the new Civil Code, while the Civil 

Code of 1864 was regulated within the sale – purchase agreement (articles 1297 and 1298). 

 The doctrine defines the advance money as „the amount of money which one of the parties (the 

buyer) gives to the other party upon the signing of an agreement or preliminary agreement, and in the case 

of failure to comply with the legal obligations because of the fault of one of the parties, the party in 

default (if it is the buyer) loses this amount in the favor of the other party, respectively it is given back 

twice (if the seller is in default)”[10]or „an accessory contractual clause according to which a contracting 

party hands out to the other party an amount of money or another asset as guarantee for the fulfillment of 



the obligations and sometimes as compensation for the prejudice caused for the failure to fulfill or the 

termination of the agreement.”[11] 

 According to another opinion, by advance money we understand an amount of money, which a 

party (the buyer) pays to the other party (the seller) upon the signing of the agreement. If the buyer fulfills 

his obligations, the amount representing the advance money is deducted from the price or if the seller 

pays it, it is given back. If the agreement is not fulfilled, and the failure to fulfill it is due to the person 

who made the advance payment, the amount paid as advance money is not given back. In the situation 

when the failure to fulfill the agreement is due to the other party, this party shall pay the double of the 

amount received as advance money. [12]. 

 The advance money functions as penalties clause, but it differs in that the advance money consists 

of an actual payment, while in the case of the penalties clause, the amount representing the penalty is only 

promised. According to the jurisprudence of the Supreme Court, Civil Section, decision no. 

528/1969:”The advance money represents an accessory convention, which the parties may conclude in 

order to finalize a selling and it functions as penalties clause. It should arise from the parties’ express will, 

namely that they gave this meaning to the amount of money received upon the signing of the agreement. 

In the absence of an agreement for advance money, the amount received for the selling should be 

considered down payment, namely a part of the price that, in case of failure to sell, shall be given back.” 

 Pursuant to the provisions of the new Civil Code, the advance money is of two types: 

- confirmatory: „(1) If, upon the conclusion of the agreement, a party gives the other party an 

amount of money or other assets, as advance money, in case of fulfillment, the advance money should be 

deducted from the amount owned or, it should be given back, as the case may be. (2) If the party who 

made the advance payment does not fulfill his obligation, without having any justification, the other party 

may terminate the agreement, keeping the advance money. When the party who receives the advance 

money fails to fulfill the agreement, the other party may terminate the agreement and may ask for the 

double of the advance money. (3) The creditor of the obligation not fulfilled may choose for the 

fulfillment or termination of the agreement and repair of the prejudice according to the common 

law”(article 1544 of the new Civil Code); 

- penalizing: “If the agreement expressly stipulates the right of one of the parties or the right of 

both parties to terminate the agreement, the party who terminates the agreement loses the advance money, 

or as the case may be, that party should give back the double of the amount received”(article 1545 of the 

new Civil Code). 

 The confirmatory advance money has the role of penalties clause having both reparatory function 

and private civil punishment. The legal situation of the advance money depends on the main obligation, if 

it is fulfilled or not. Thus, in the case the main obligation is fulfilled, the advance money should be 

deducted from the amount owed or, as the case may be, it should be given back; therefore if the amount 

owed was fully paid, the person who received the advance money cannot keep it because he would get 

rich without having a just cause. In the case the main obligation is not fulfilled, paragraph 2 of article 

1544 differentiates if the illicit non-fulfillment is caused by the party who gave the advance money or by 

the party who received it; in the situation when the party who gave the advance money is guilty for the 

illicit non-fulfillment of the undertaken obligation the other party may renounce or terminate unilaterally 

the agreement or keep the advance money; on the contrary, when the non-fulfillment is caused by the 

party who received the advance money, the party who gave the advance money has the right to terminate 

unilaterally the agreement, and at the same time, he may ask for the payment of the double of this amount. 



It is clear that in such situations, the advance money has also the role of penalties clause under its both 

components: civil punishment and repair. [13] 

 The penalizing advance money has a cancellation role and it represents the price of unilateral 

termination of the agreement by the party in whose favor it was mentioned in the agreement. 

 

3. CANCELLATION CLAUSE AND PENALTIES CLAUSE 

Although both are expressed in money, the confusion made sometimes between the cancellation 

clause and the penalties clause should be avoided, because while the amount representing the cancellation 

is a price of exercising a right (the unilateral termination of an agreement), the amount representing the 

penalties clause is the equivalent of the value of the failure to fulfill the agreement in kind, which means 

that the cancellation refers to the formation of the agreement, and the penalties clause refers to its 

fulfillment. In addition, the right of cancellation is by definition designed to allow the unilateral 

termination of the agreement by its owner, while the penalties clause was designed to conventionally 

preset the damage to be repaired by the debtor who had not met his contract obligations, thus providing 

the equivalent performance of the agreement in force, though, the creditor chooses not to seek 

enforcement in kind. [14] 

4. SEPARATION OF THE PENALTIES CLAUSE FROM THE LIMITATION 

LIABILITY CLAUSE 

The limitation liability clause is a contractual stipulation by which the parties establish a 

maximum limit of compensation to the payment of which the debtor may be required in case of failure to 

fulfill (lato sensu) his obligations, even if the prejudice suffered by the creditor exceeds this limit. [15] 

According to the principle of freedom of contract, the parties may include in the agreement they 

sign stipulations that would partially relieve the debtor from liability for wrongful failure to fulfill his 

obligations. [16] 

 The conventions for the limitation of liability do not apply if the failure to fulfill the contract 

obligation is the result of the debtor’s willful misrepresentation or when the extremely low amount of 

compensation means, in essence, the clause of release of liability. [17]The limit of the compensations set 

by the contracting parties should not be very low in order to avoid the conversion of the limitation 

liability clause to a liability release clause. The purpose of the limitation liability clauses is the debtor’s 

partial release of liability, although he is in default.  

 The limitation liability clauses are ineffective when the debtor does not fulfill the agreement 

sensu lato in bad faith, being guilty of willful misrepresentation, meaning with intent to harm the creditor 

over the limit stipulated in the agreement. [18] 

 The introduction of a limitation liability clause in the agreement may affect the balance of the 

instrument, as the creditor is deprived of the normal protection which is available through legal standards 

established in the field of contractual civil liability. If the debtor fails to comply with his commitments 

under the contract, because of his fault, the creditor is no longer entitled to seek full compensation for the 

damage caused. Thus, the creditor is inferior to the debtor, during fulfillment of the agreement. [19] 

 The benefits of including the liability limitation clauses in agreements may be multiple. Thus, 

innovations and technical progress may be stimulated, the prices of services and goods may be reduced, 

the debtor may be ensured against risks, as insurance costs become more affordable. 

 



4.1.Similarities between the penalties clause and the limitation liability clauses. 

 

 The first similarity between the penalties clause and the limitation liability clauses is that in both 

cases, the compensation cannot exceed the maximum value agreed by the parties, if in the case of the 

penalties clause the parties have not established this. [20] Both the penalties clause and limitation liability 

clauses are accepted in principle, the latter if they do not represent an "invitation to neglect and 

negligence”. [21] Limitation liability clauses concern the predetermination of the limit of the damages 

and the penalties clauses concern the predetermination of damages, but for a value as close as possible to 

the foreseeable damage. 

 

4.2. Differences between the penalties clause and limitation liability clauses 

 The specialty literature [22] listed the criteria that should be considered for the separation of the 

two types of clauses. Thus, the limitation liability clauses do not have comminatory character, while the 

penalties clause has such character.  

 Limitation liability clauses are provided in the interest of the debtor, while the penalties clause is 

stipulated in the interest of the creditor. 

If there is a limitation liability clause, the court has to assess the damage and to require the 

payment of the damages stipulated in the contract as maximum limit, even if the value of the damage 

actually caused is greater than this value. 

If there is a penalties class, the court is free of the "labor of evaluating the damage", as the lump 

nature of this clause opposes the real assessment of the damage, and the court shall order the debtor to pay 

only the amount predetermined in the penalties clause. 

 

5. SEPARATION OF THE PENALTIES CLAUSE OF THE FORCE MAJEURE CLAUSE 

According to article 1351 paragraph 1 of the new Civil Code, “If the law provides otherwise or 

the parties do not agree the contrary, the liability is removed when the damage is caused by force majeure 

or unforeseeable circumstances.”Paragraph 2 of the same article states that “Force majeure is any 

external, unpredictable, absolutely invincible and inevitable event.” 

According to Professor Michael Eliescu "Force majeure is an unforeseeable, external event, 

which cannot be attributed to the fault of the person called to respond.”[23]It is generally admitted that 

force majeure consists of natural events that go beyond the activity of the debtor events such as 

earthquakes, floods, state of war, etc.”[24] 

In general, agreements may include clauses dealing more or less specifically the manner the 

parties agree to act or be obliged or entitled to do, not do or give something in exceptional circumstances, 

as in the case of force majeure. As we already know, the debtor shall not be liable for the failure to fulfill 

the agreement because of the force majeure situation, but this rule may be amended conventionally, and 

the debtor may generally or precisely assume or the legal consequences of this event. [25] 

The legal doctrine [26]defined the force majeure clauses as follows:  

a) if one party invokes the force majeure clause, he pursues the justification of the failure to 

fulfill his services;  

b) most often, the force majeure clauses mention the description of the force majeure 

accompanied by an incomplete list of the events susceptible of involving the application of the clause. 



Usually, these events are related to wars, natural events, governmental acts, strikes or other social 

conflicts or economic difficulties;  

c) on principle, the force majeure clauses apply to any event whose occurrence is susceptible to 

affect the fulfillment of the agreement;  

d) as related to the moment of occurrence of the disturbing event, the logic of a force majeure 

clause, which refers to the fulfillment of the agreement, is to apply to the events occurring after the 

signing of the agreement. The introduction of certain events that were present upon the signing of the 

agreement is controversial.  

e) most of the force majeure clauses equally require that the occurrence of the disturbing event 

should be unpredictable upon the signing of the agreement.  

f) the force majeure clauses require that the event be exterior as related to the damaged party, as a 

condition for its application.  

g) the force majeure clauses require that the party damaged by the disturbing event should notify 

the other party about the occurrence of this event, the effects on the fulfillment of the agreement and 

about his intention to apply the force majeure clause. The form and background conditions of this 

obligation vary considerably in practice. The most simple force majeure clauses provide only a general 

obligation of information. Other force majeure clauses stipulate the form, period and content of the 

notification.  

The connection between the penalties clause and the force majeure clause is clear, as according to 

the events that are listed as being force majeure cases, included by the parties in their agreements, it is 

established if the debtor is exonerated of liability or if he has to fulfill the obligations undertaken, 

covering the penalties owed for the late fulfillment of the obligations. [27] 

Therefore, we may mention two essential differences between the penalties clause and the force 

majeure clause. 

1) The penalties clause is the convention by which the parties determine in advance the 

penalty to be paid by the debtor in case of failure to fulfill, defective fulfillment or late fulfillment of the 

contract obligation, while the force majeure clause exonerates the debtor of the fulfillment of the 

obligation in the case an unpredicted event occurs. 

2) The penalties clause involves that the creditor finds that the contract obligation has not 

been fulfilled, in this case, the proof not being necessary, while the application of the force majeure 

clause is based on the proof made by the debtor, by which he demonstrates the impossibility of 

fulfilling the obligations provided for in the agreement, because of the occurrence of the unpredictable 

and insurmountable obstacle. [28] 
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