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Abstract: The role of a civil case is, among others, to defend, to capitalize upon the citizens’ fundamental 

rights and liberties, their legitimate, infringed or non-recognized rights, and subject to a lawsuit. In this sense, the state 

has the obligation to organize and guarantee the implementation of justice, as a power separate from the state, 

reserving - with some exceptions - the right to solve through its bodies, especially designed to this purpose, the conflicts 

of interest that appear in social relations. 

Thus, in broad lines, the importance of civil legal procedures can be stressed from several perspectives. First 

of all, it gives the owners of the civil rights the possibility to use them legally, in case they are infringed or contested. 

Second, through pre-established conditions and forms, it provides the appropriate organisational and procedural 

framework for contradictory debates so that, in any civil lawsuit, the parties can support and defend their claims. Civil 

trial regulations, and not only, provide judges with an authoritarian line of behaviour, forcing them to insure 

compliance with the legal dispositions and to sanction, if needed, through means that are regulated in this respect, any 

infringement or attempt to avoid law.  

At the same time, we must also take into account the possibility to capitalize upon the rights obtained or 

consolidated as a result of a court decision, respectively effective achievement by executing the jurisdictional act, with 

the condition that the actions imposed by the Court can be fulfilled, the debtor’s patrimonial assets being enough. These 

precise hypotheses and legal measures that can be taken by a court in a civil lawsuit in such situations are the subject 

of our study. 
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Preliminaries 

 

Civil lawsuits imply the possibility, for the duration of the trial and at the petitioner’s request, for the 

court to take measures that prevent the defendant from making the execution impossible in the future. As a 

result, by starting a lawsuit - real or claimed - the plaintiff has the right to aim not only at getting a decision 

in his/her favour, but also at the positive outcome of its being fulfilled by obtaining the goods in question, 

receiving an amount of money or equity in kind, etc. This perspective is analysed and presented in the 

doctrine as a set of measures meant to guarantee the civil lawsuit. 

In this sense, some authors have defined this action as “the court taking the measures foreseen by the 

law – on the defendant’s patrimony or on the goods in his/her possession that are the subject of the lawsuit – 

with the purpose of insuring the decision that the plaintiff hopes to be in his/her favour”[1]. 

From another perspective, considering also the current regulations of the legal institution that we 

mention, this procedure is considered by the lawmaker as special, with a role in “insuring the rights 

capitalized upon by action”, which allows the court to order the “seizure and preservation measures on 

goods, in relation to acts or deeds that may endanger effective achievement, at the moment when the 

decision, the creditor’s right, is enforced” [2]. 

At the same time, we must stress the fact that preventive measures are characteristic civil legal 

means, designed to insure the creditor, to provide them with a guarantee by seizing the followed goods of the 

debtor or of those who ate subject to the lawsuit, providing the possibility for effective forced execution [3]. 

The legal and theoretical basis for preventive measures ordered by the law is registered in art. 2324 

par. 1 Civ. Code. Thus, considering that the personally compelled must abide to his/her duties with all their 

fixed and mobile assets, present and future, the law regulates, in favour of claiming creditors, certain legal 

measures meant - if there is a justified fear of insolvency or alienation of the contested goods - to preserve 

the patrimony of defendant debtors. 
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Concretely, the civil lawsuit can be insured through one of the following measures: distraint upon 

property (art. 952-959 Civ. proc. code); court seizure (art. 972-977 Civ. proc. code), and preventive seizure 

(art. 970-971 Civ. proc. code).  

The Civil Procedure Code regulates, to the same purpose, new procedures - such as the seizure of 

civil ships, as well as other preventive measures in the field of intellectual property rights [4]. 

 

1. Distraint upon property  

 

As it is regulated in art. 952 Civ. proc. code, the distraint upon property is a means to insure claiming 

actions and it consists in seizing the defendant’s mobile and/or fixed assets that are in his/her possession or 

in that of a third party, until the end of the lawsuit, so that the plaintiff (in case he/she wins) can use them in 

compensation for his/her claim, consisting in an amount of money. 

In order to impose a distraint upon property, the following conditions must be met: a) the plaintiff 

must prove that he/she started a claim against the defendant; b) the respective claim must be written; if there 

is no written document, in case the plaintiff requests a distraint upon property, he/she will have to deposit a 

bail equal to half of the claimed amount; c) the plaintiff’s claim must have reached its deadline, and if this is 

not the case, one of the following situations must apply: - the debtor diminished, through his/her deed, the 

creditor’s insurance;  - the debtor has not provided the promised insurance; - there is a risk for the debtor to 

avoid pursuit or to hide or spend the claimed amount. 

Referring to the procedure of applying the distraint upon property, we remember that the request for 

its application is accessory, with an object different from the main claim, and filing it depends on proving the 

fact that a lawsuit against the debtor has already been started. 

The demand for a distrained upon property must be filed with the body competent to solve the trial in 

lower court (art. 954 par. 1 Civ. proc. code). The creditor does not have to individualize the goods to be 

subject to distraint. 

The defendant’s mobile and/or fixed goods will be seized in emergency, in the council room, without 

the parties being called, through enforcement; the maximum amount to be seized is defined and, as the case 

may be, so is the bail amount and the deadline for its payment. Not paying the bail within the deadline 

defined by the court means the cancellation of the distraint upon property. The record is noted through a final 

hearing, but without the consultation of the parties (art. 956 Civ. proc. code). 

The report that allows or rejects the demand for a distraint upon property is communicated to the 

creditor by the court right away, and to the debtor by the legal executioner, as soon as the measure is 

implemented and the seizure took place, but not in case the demand for distraint is rejected [3]. The report is 

subject to appeal within 5 days following the communication, to the court that is next in line. The appeal is 

judged urgently and with priority, calling the parties within a short deadline. In case the lower court 

competency belongs to the court of appeal, the appeal is the only option (art. 959 Civ. proc. code). 

The decision that approved the distraint upon property will be applied by the legal executor, upon the 

request of the plaintiff-creditor, in compliance with the regulations applicable to forced execution. In what 

concerns the actual execution, we must note that the goods to be followed and seized - whose value must not 

exceed the debt claimed by the plaintiff - will be placed in the custody of the defendant-debtor, and if the 

latter is not trustworthy, in the custody of a third party. 

The distraint upon property is carried out by the legal executor, in agreement with the rules of forced 

execution, applied appropriately, with no further authorisation or approval in this respect (art. 954 Civ. proc. 

code). 

If the seizure concerns mobile goods, the executor will go as soon as possible to the respective 

location. The legal executor will apply the distraint on the goods in proportion with the amount needed to 

meet the claim. In all cases, the distraint upon property will be applied with no prior summons or notification 

to the debtor [5]. 

The distraint upon goods that are subject to publicity formalities will have to be written at once in the 

Real Estate Register, in the commercial register, in the Electronic Archive of Real Mobile Guarantees or in 

other public records, as the case may be. The registration makes it opposable to apply a seizure to all those 

who obtain any right on the respective property following its registration.  

The interested party may appeal the execution, against the fulfilment of the distraint upon property 

(art. 955 par. 4 Civ. proc. code). 

In any case, if the debtor provides enough guarantees, the court may lift the distraint upon property at 

the debtor’s request. The demand will be solved in the council room, in emergency and by calling the parties 
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within a short deadline, with a decision subject to appeal exclusively within 5 days after it has been issues, to 

the court that is next in line. The appeal will be judged in emergency and with priority. 

Also, in case the main request based on which the preventive measure was agreed upon was 

cancelled, rejected, or expired through a definitive decision, or if the plaintiff gave up the lawsuit, the debtor 

can request for the measure to be lifted by the court that approved it. The court will decide on this request 

with a definitive record, issued without consulting the parties (art. 957 par. 2 Civ. proc. code). 

As effects of the distraint upon property, we mention that the preventive measure, once applied, 

makes the seized goods untouchable until the definitive solution of the trial. As a consequence, removal from 

seizure is considered a crime and punished by criminal law, and any estrangement of the property will be 

considered null. 

We must say that the procedure of applying the distraint upon property is considered to be, by some 

authors, a non-contentious procedure [4], while in the opinion of the majority, the request for a distraint upon 

property is judged according to the rules specific to contentious matters [6]. 

By reporting the situation of the distraint upon property at the end of the trial, we can notice that, in 

the hypothesis that the plaintiff wins, the distraint upon property becomes a definitive seizure.  

The current Civil Procedure Code includes (art. 960-969) special regulations concerning the distraint 

upon civil ships, which is also applicable to the goods aboard those ships. 

In the same conditions as previously presented, the creditor may request distraint upon a ship, in 

compliance, of course, with the international conventions on ship seizure, which Romania has signed. 

We must mention that in urgent cases, the request to implement a distraint upon a ship can also be 

done before filing the case. In this situation, the creditor who obtained the distraint upon property must file 

the case with the competent court or start the approaches to institute an arbitrary court, within a delay of 

maximum 20 days from the date of the confirmation of the preventive measure ordered by the court. 

The request for distraint upon property is judged in emergency in the council room, by calling upon 

the parties. The decision is executory and subject only to appeal within 5 days after it was pronounced. Not 

filing the action within the mentioned delay means the cancellation of the distraint upon property. This is 

recorded with a definitive closure, by calling upon the parties. 

The competence to solve the request for a distraint upon a ship belongs to the court of the place 

where the ship is located, irrespective of the court where the case was filed or will be filed. 

As an exception, a ship that is ready to depart cannot be placed under distraint. The ship is 

considered to be ready to depart from the moment when the captain has, on board his ship, all the documents 

of the ship as well as the departure permit, given to the pilot by the captainship of the port. 

After the distraint upon property is approved, at the request of a creditor who has a privilege on a 

ship, of a co-owner of the ship, or even of the debtor, the court that ordered the preventive measure may 

decide for the ship to take one or several voyages, establishing at the same time all the preventive measures 

that may be necessary according to each case. The ship may only depart after the approval decision is written 

in the records of the respective maritime authority and after the corresponding mention is registered in the 

nationality papers. 

For thoroughly justified reasons, at the debtor’s request or, as the case may be, the creditor’s, the 

court that ordered the distraint upon property may approve exchanging the seized ship with another. 

The measure of the distraint upon property is applied by the ship being seized by the captainship of 

the port where it is located. In this case, the port captainship will not issue the documents required for 

navigation and will not allow the ship to depart the port or its anchor point. The interested party will be able 

to appeal against the way in which the distraint is applied, with the court in whose jurisdiction the ship is 

located. 

 

2. Court seizure 

 

Court seizure is a preventive measure specific to real civil lawsuits, consisting in the goods that are 

the object of the lawsuit being kept and managed by the party that owns it or by a third party for the duration 

of the trial, as per the order of the court. 

For court seizure to apply, the following conditions must be met: a) a litigation concerning the 

property or any other real principal right must exist, concerning the possession of a mobile or fixed asset or 

the usage or administration of a common property good, and the plaintiff must have asked for this measure to 

be taken; b) the court must consider that this measure is necessary to be taken; c) the plaintiff must deposit 

an amount of money as bail - to compensate the defendant - in case the court considers that such a 

requirement is needed. 
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Court seizure may also be ordered in case there is no trial, concerning: - an asset that the debtor 

offers in return for his/her freedom; - an asset that the interested party has good reasons to fear it will be 

stolen, destroyed or altered by its current owner; - mobile assets that represent the creditor’s guarantee, when 

he/she fears the debtor’s insolvency or when he/she has good reasons to suspect that the debtor will try to 

escape any forced execution or if he/she fears theft or damage. 

In this hypothesis, the party that obtained the court seizure has to file the action with the competent 

court, initiate the approaches to constitute the arbitrary court, or to request the implementation of the 

executory action, within 20 days from the approval of the preventive measure. Otherwise, the court seizure is 

revoked, noted by a definitive decision issued without the consultation of the parties. 

In case the request for court seizure is approved, the court will be able to force the plaintiff to deposit 

a caution, and in the case of fixed assets, they will be written in the Real Estate Register. 

In relation to the imposed conditions, for its information, the court also has the right to briefly 

examine the issue of acceptability of the main action, without this being considered to bring prejudice to the 

basis of the lawsuit. Indeed, with a brief examination and without prejudice to the basis of the lawsuit, the de 

facto and de jure reasons of the case, as well as any means of defence of the defendant - such as, for 

example, the prescription or exception of unacceptability - the court can avoid being taken by surprise and 

approving such an extreme measure on the basis on a brave or dubious action. 

Referring to the procedure of applying the court seizure, we mention that the request for the 

application of court seizures can be made by the plaintiff (usually) or by any other interested party (for 

example, in case of a partition). 

The request for court seizure, being accessory - issued from and based on the existence of a lawsuit - 

is the competence of the court invested to judge the main case, in case there is a lawsuit concerning property 

or any other real principal right concerning the possession of a mobile or fixed asset or the usage or 

administration of a common property asset (art. 123 par. 1 Civ. proc. code), respectively to the court in 

whose jurisdiction are the assets that are the object of the court seizure, in the hypothesis that there is no 

ongoing lawsuit (art. 974 second thesis Civ. proc. code). 

The request to apply a court seizure is judged in accordance with common law, but in emergency, 

consulting the parties, and with precedence to the main lawsuit. However, this does not mean that the court 

seizure can be obtained through a presidential order [7].  

In what concerns the solutions that will be ordered, we must mention: allowing or rejecting the 

request to seize the asset whose property or usage is being discussed within the main lawsuit. If it is allowed, 

the court will also appoint the person (seizure administrator), who can also be the owner him/herself, or a 

third party indicated by the parties or, in the hypothesis of a lack of an agreement, named by the court, who 

will be granted the respective asset. In case the assed involved in the lawsuit is trusted to another person than 

the asset owner, the latter must not be interested in the lawsuit. Also, in case the seized goods are trusted to a 

guardian, the latter must not be forced to purchase these assets. 

The seizure administrator will be able to draw all the preservation and administration papers, will 

cash in any income and amounts due, and will be able to pay any current debt, as well as any debt noted 

through an executory decision. Moreover, with the prior approval of the court that appointed him/her, the 

seizure administrator will be able to transfer the asset, in case it cannot be preserved or if, from another 

reason, the transfer measure is obviously necessary and, if the prior approval is granted, he/she will be able 

to represent in court the litigating parties, with regards to the seized asset. 

In case a different person than the owner is appointed as seizure administrator, the court will set, for 

the performed activity, a compensation amount, establishing the payment terms at the same time. 

The decision through which the court disposes of the request for seizure is only subject to appeal, 

within 5 days after the decision was taken, with the court that is next in line. In the hypothesis that the lower 

court competence belongs to the court of appeal, direct appeal is the only resort.  

The effects of court seizures are stressed by the immobilization of the litigated asset. As a 

consequence, the person who received the asset becomes its Bailee and will answer, if needed, in compliance 

with the rules of the deposit contract. 

We must also remember that the effect of immobilizing the asset seized by the court is insured by the 

following two ways: a) a cancellation case for all the documents that would contradict the practical purpose 

of the seizure; b) applying criminal sanctions in case the asset is taken out of the seizure. 

Since it depends on the way in which the main lawsuit is solved, the court seizure will end once the 

decision concerning the litigious basis is final. This, in the sense that this decision will also apply to 

surrendering the asset seized during the trial to the winning party. 
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3. Preventive seizure  

 

Preventive seizure is a preventive means consisting in seizing the amounts of money that the 

defendant debtor has to receive from a third-party in debt, so that at the end of the lawsuit, an amount of 

money is available for the defendant to cover the claim requested by the petitioner-creditor [8]. 

In order to implement a preventive seizure, the following conditions must be met [4]: a) an ongoing 

lawsuit must exist and the petitioner must have asked for a preventive seizure on the amounts of money due 

by a third party to the defendant-debtor; this case allows for the seizure to be implemented by the petitioner-

creditor, when he himself owes money to the defendant-debtor [9]; b) the petitioner-creditor must prove the 

existence of the defendant’s obligation through a written document or, if there is none, to deposit a bail for 

half the amount he/she is asking; c) the petitioner-creditor’s debt must have reached its deadline; and in case 

this requirement is not met, one of the following situations must apply: - through his/her deed, the debtor 

decreased the insurance given to the creditor;  - the debtor has not given the promised insurance; - there is a 

risk for the debtor to escape pursuit or to hide or spend his/her wealth. 

For preventive seizure to be instituted, in compliance with the level provisions in the field of 

preventive seizure (art. 954-959 Civ. proc. code), the plaintiff must file, together with the lawsuit, a request 

that shows the cause, meaning the deed based on which he/she requests the seizure, as well as the value of 

his/her debt. 

The request for preventive seizure must be filed with the court representing the residence or 

headquarters (as the case may be) of the defendant-debtor or the court representing the residence or 

headquarters (as the case may be) of the seized third party. If the request is filed at the same time as the main 

lawsuit - as a result of the correlation between the dispositions of art. 107 and art. 123 par. 1 Civ. proc. code - 

the court representing the defendant’s residence must be informed, without the seized third party to have the 

right to call for the incompetence exception.  

The request for preventive seizure must be solved by the court, in the council room and without 

calling in the parties. If the court considers that the request is well founded and meets the legal requirements, 

it will approve it with a seizure decision. Otherwise, it will eject it. 

The decision is only subject to appeal, within 5 days after it has been communicated, with the court 

that is next in line. The appeal is judged in emergency and with priority, calling in the parties within a short 

deadline. If the lower court belongs to the court of appeal, the direct appeal is the only resort (art. 959 Civ. 

proc. code). 

The decision to implement a preventive seizure can be appealed by any interested party, and the 

court may resort to suspending it before validation, meaning before the trial has finished and before the 

seized debt is transferred – based on the obtained decision – from the monitored debtor to the following 

creditor, on the basis that, until the a priori solution of the main lawsuit, the seizure is not certain, liquid, and 

exigible [2].  

As for the effects of preventive seizure, once the order to implement it is communicated to the seized 

third party, the latter will not be able – from the moment of the seizure - to make any payment to his/her 

creditor - the defendant in the lawsuit – nor to other people, on his/her behalf.  

As a result, until the final solution of the lawsuit, the seized third party will retain the entire claim 

due to his/her creditor at the start of the seizure, as well as the amounts that reached their deadline after the 

seizure. We must note that the seizure of the amounts due to the affected debtor, by and in the hands of the 

seizing third party, is complete. We consider, nevertheless, that in the case of salaries and of other specific 

(monthly) revenues, the court cannot order the preventive seizure on the entire amount. In such cases - 

considering that the action insurance cannot be more severe in execution - analogically, the dispositions of 

art. 729 Civ. proc. Code must apply, which define the quota that can be followed based on an enforceable 

title on the salaries and other periodic income assimilated to them. 

What happens with preventive seizure at the end of the lawsuit? If the case is won by the plaintiff-

creditor, based on the court decision - thus acquiring an enforceable title against his/her debtor - he/she will 

be able to request the validation of the seizure, and thus the seized third party will have to pay the due debt to 

the affected debtor, which had been stored in his/her hands, directly and personally. We can note then that 

from this moment on, preventive seizure will change its nature to become a follow-up and enforcement 

measure [10]. 

In case the lawsuit is won by the defendant-debtor, or if the preventive seizure is lifted from other 

reasons - for instance, if the petitioner gives up the lawsuit, or if the defendant covers the debt from other 

sources - the seized third party will pay to the creditor the full seized amount.  
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Conclusions 

 

Summing up, we can notice, within civil lawsuits, in virtue of the fundamental principles that operate 

in this subject field, that there are possibilities for decisions to be made during the jurisdictional actions, 

which are meant to facilitate, at the end of the lawsuit, the effective achievement of the acquired rights, 

consecrated through the decision of the court, in the sense that it will insure and preserve the debtor’s 

patrimony with the purpose of meeting the creditor’s claim. 

All these measures are based on implementing justice as thoroughly as possible, in an efficient, fair, 

and truthful way, so as to lead to the achievement of the related rights and obligations involved in the lawsuit, 

situations in whose absence we would not be able to speak of defending civil rights and interests. 

In conclusion, any time we can notice an infringement or non-acknowledgement of a subjective right, 

we can speak of the start of a lawsuit concerning this right, meaning that, in order to solve the conflict and to 

capitalize upon the subjective right as a whole, the owner of the respective trialled right is entitled and has the 

possibility and sometimes the obligation to defend their interests through a lawsuit and, at the same time, to 

request the court to take the measures that would insure that the decision is properly implemented. 
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