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Abstract: The usufruct is part of the private property dismemberments and it is a main, essentially temporary, 

real right, granting its holder, referred to as usufructuary, the right to use the property(-ies) (i.e., the prerogative of use 

the property(-ies) belonging to another and the prerogative of enjoying its fruit), subject to the obligation to preserve its 

character and return the property(-ies) to the owner upon the expiry of the usufruct. The subject of the usufruct right 

may be represented both by determined individual property (the usufruct on a particular title), and by a universality 

(universal usufruct) or a fraction of a universality (usufruct under a universal title).The usufruct may be established 

through a legal deed, usucaption or in other ways stipulated under the law, the provisions in the field of real estate 

register being applicable, but it should, however, be noted that it can only be established in the favor of an existing 

person. In other words, the usufruct can only be acquired on the basis of a legal deed, a contract or by will. 
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Introduction 

 

Under certain circumstances, it might be that some of the three attributes of the private ownership 

title (possession, use and disposal) [1] belong to distinct persons, this dichotomy leading to distinct main real 

property rights. 

These main real rights entangled by the separation of the three attributes of the private ownership 

title are referred to as dismemberments of the ownership title [2]. According to a different opinion [3], the 

dismemberments of the ownership title are “derived real rights over another person’s property, which are 

established or acquired following the transfer of certain elements in the legal content of the ownership title 

over the respective property to another party or following the concurrent exercise of these elements by the 

owner and another person”. 

 

1. The regulation of private ownership title dismemberments 

 

The existence of the private ownership title dismemberments is mentioned in art. 555(2) of the Civil 

Code, according to which “according to the law, the private property title is susceptible of means and 

dismemberments” [4]. 

The dismemberments of the private ownership title are regulated by Title III (Dismemberments of the 

private ownership title) Book III (On Property) art. 693-772 of the Civil Code [5], and they are as follows: 

the right of superficies; the right of usufruct; the right of use; the right of habitation; the right of ease (our 

emphasis) [6]. 

 The dismemberments of the ownership title are opposable erga omnes, including to the party 

establishing them, who is bound not to do anything that prevents their exercise and who cannot unilaterally 

waive them. In other words, the dismemberments of the ownership title are opposable both to third parties, 

and to the owner [7]. 
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2. The notion and legal features of the usufruct 

 

According to art.703 of the Civil Code, the usufruct is “another person’s right to use and to enjoy its 

fruit, just like the owner, but with the obligation not to alter it” [8]. In other words, as already shown in the 

dedicated legal literature [9], the usufruct is the “main, essentially temporary, real right, granting its holder, 

referred to as usufructuary, the right to use the property(-ies) (i.e., the prerogative of using the property 

belonging to another and the prerogative of enjoying its fruit), subject to the obligation to preserve its 

character and return the property(-ies) to the owner upon the expiry of the usufruct.” 

Similar definitions of the usufruct have also been stated in the older specialized literature, when this 

real right has been reviewed in the light of the 1864 Civil Law. Thus, the usufruct has been defined as a “real 

right of use over another person’s property, which elapses, at the latest, upon the usufructuary’s decease” 

[10] or “the derived main real right, essentially temporary, over the property(-ies) belonging to another 

person, which grants granting its holder, referred to as  usufructuary, the right to use the property(-ies), 

subject to the obligation to preserve its character and return the property(-ies) to the owner upon the expiry 

of the usufruct” [11]. 

The right of usufruct has the following legal features [12]: 

- the usufruct is a main real right, which exists as such, with a specific legal content granted by the 

very attributes it grants to its user: the right of prosecution and the right of preference. The right of usufruct 

is opposable erga omnes, including the owner, who is bound not to do anything that impairs the normal 

enforcement of such right; 

- the usufruct can be movable or immovable, depending on whether it refers to movable or 

immovable assets (art.706 of the Civil Code); 

- the usufruct is an essentially temporary right. According to art. 708(1) of the Civil Code, the 

“usufruct is at most life-long”, which means that the usufruct will last throughout the life of the usufructuary.  

In case the usufruct is established in the favor of a legal entity, according to art. 708(2) of the Civil Code, its 

duration may not exceed 30 years. Unless otherwise stipulated throughout the usufruct term, it is presented 

as life-long, or, as applicable, it is established for a 30-year term [art. 708(3) of the Civil Code]. In case the 

beneficiary of the usufruct is a natural person and it is established up to the date on which this person reaches 

a certain age, paragraph (4) of the aforementioned article stipulates that it is going to last up to such date, 

even if the respective person (the beneficiary) dies long before reaching the age agreed upon between the 

parties; 

- the usufruct cannot be assigned mortis causa. In other words, the usufruct can only be assigned via 

legal documents concluded between living parties (art.714 of the Civil Code) [13]. 

 

3. The object of the usufruct 

 

With regards to the subject of the right of usufruct, it should be noted from starters that, since this is 

a dismemberment of the private ownership title, as already shown, the right of usufruct cannot be established 

in connection to publicly owned property, because publicly owned property is inalienable [art. 136(4) thesis I 

of the Constitution of Romania] and, as such, it is not susceptible of dismemberment. It can, however, be 

established over assets that are privately owned by the state and the administrative-territorial units [14].  

According to art. 706 of the Civil Code, “The right of usufruct can be granted for any movable or 

immovable, tangible or intangible assets, including a patrimonial estate, a factual universality or a share 

thereof”. At the same time, art. 707 of the Civil Code stipulates that “The usufruct bears on all accessories of 

the usufruct-subjected property, as well as on all that it reunites or incorporates”. 

In other words, the interpretation of the provisions in art.706 and 707 of the Civil Code, it follows 

that the subject of the right of usufruct can be represented both by a clearly determined individual asset (the 

usufruct on a particular title), and by a universality (universal usufruct) or a fraction of a universality 

(usufruct under a universal title). 

According to the provisions in art. 712 of the Civil Code, the usufruct can also be established over 

consumable assets, such as money, grain, drinks [15].  In this case, however, the usufructuary is entitled to 

dispose of the same, subject to an obligation to return assets in the same quantity, of the same quality and 
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value or, upon the owner’s choice, the counter value thereof as on the usufruct expiry date. The usufruct 

bearing on such consumables is referred to as quasi-usufruct [16]. 

In this respect, as already shown, the usufruct may have as a subject one or several individual assets, 

fractions of a universality or a universality. Thus, for instance, a universal usufruct may be established over a 

goodwill [17], which is a factual universality, made up of tangible and intangible assets, such as: 

merchandise, raw material, customers, brands, trademarks or service marks, patents, company name, logo or 

good custom [18]. In this case, the usufructuary is entitled to use the raw material in order to obtain other 

merchandises, to alienate the merchandises and the goods obtained for profit and, at the same time, to 

maintain its customers, being bound to return the same universality of assets to the owner upon the expiry of 

the usufruct. Upon the termination of the usufruct, as stipulated in art. 745 of the Civil Code, the 

usufructuary is bound to replace the alienated assets with other similar ones, of equal value. 

If the subject of the usufruct is a herd, the usufructuary acquires and holds ownership over the 

animal-derived goods (wool, milk, as well as the newly born animals exceeding the replacement obligation 

of the animals alienated by sale or by cause of death. In case the entire herd is lost for reasons not imputable 

to the usufructuary, the latter shall only return the skin or counter value thereof, and if the herd is only 

partially lost, the usufructuary is bound to replace the lost animals with the newly born ones (art. 736 of the 

Civil Code). 

Other subjects of the usufruct may be: young forests used by the owner for periodical cutting 

purposes (art. 717 of the Civil Code), high forests established for regular cutting purposes (art. 718 of the 

Civil Code), orchards (art. 720 of the Civil Code), operational stone and sand quarries (art. 721 of the Civil 

Code), a company’s shares (art. 741 of the Civil Code). 

As already mentioned, the usufruct can also be established on intangible assets. In this respect, the 

usufruct can also be established, according to some special provisions, on debt (art. 738 of the Civil Code), 

life annuities (art. 739 of the Civil Code) or the capital (art. 740 of the Civil Code) [19]. In some authors’ 

opinion [20], to which we agree, “the usufruct established over debt or immovable assets no longer is a real 

right, because the right it derives from is not a real right either”. In other words, the right of usufruct over 

debt actually is “a mere right of use over the debt” [21]. 

Hence, the right of usufruct can be established over any privately owned assets. 

 

4. Means of establishing the usufruct right 

 

A review of art. 704(1) of the Civil Code shows that the “usufruct may be established through a legal 

act, usucaption or by other means stipulated under the law, in application of the real estate register 

provisions” but, paragraph (2) of the same article stipulates that the “usufruct can only be established in 

favor of an existing person”. In other words, the usufruct can only be acquired on the basis of a legal deed, a 

contract or by will [22]. 

By means of an inter vivos legal deed, the usufruct can be onerous or gratuitous and it can be 

established in two ways: directly or indirectly: 

- directly (the agreement concluded between the owner and the beneficiary of the right of usufruct, 

i.e., when the owner alienates the attributes forming the usufruct, while maintaining the bare property); 

- directly (the agreement through which the bare ownership is assigned, the assignor retaining the 

right of usufruct for themselves, for instance, the sale and purchase contract where the seller retains the life-

long right of usufruct). 

It should be mentioned that in case the right of usufruct is established over an immovable asset, the 

legal deed should be authenticated, under the sanction of full nullity, because it concerns a legal right to be 

entered with the real estate register (art. 1244 of the Civil Code). 

As already mentioned, the right of usufruct may also be established by mortis causa deeds, the 

testator disposing, through a legal document, the establishment of a universal right of usufruct, under a 

universal or particular title, in favor of a person. 

Art. 704(1) of the Civil Code expressly stipulates that the usufruct can also be established by 

usucaption. Hence, in order to acquire the right of usufruct over the property, the provisions in art. 930 of the 

Civil Code shall apply, purporting on extra tabular usucaption, the ones in art. 931 of the Civil Code, on 

tabular, or movable usucaption, in so far as the exerted possession fell under the scope of the right of 

usufruct, not under that of the ownership title (art.939 of the Civil Code) [23]. 
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Art. 704(1) of the Civil Code further stipulates that the usufruct may also be acquire via other means 

stipulated under the law. For instance, according to art.390 of the Civil Code, in the case of a divorce 

ordered for the exclusive fault of a defendant, the claimant spouse is entitled to ancillary relief [24], pursuant 

to art. 392(1) of the Civil Code [25]. 

 

Conclusions 

 

The above shows that the right of usufruct may be established over any forms of private property, 

the usufruct being a main real right, essentially temporary, and acquirable through a legal deed, a contract or 

by will. 

By means of an inter vivos legal deed, the usufruct can be onerous or gratuitous and it can be 

established in two ways: directly or indirectly, whereas through a mortis causa deed, the testator disposes, 

through a legal document, the establishment of a universal right of usufruct, under a universal or particular 

title, in favor of a person. 

Moreover, as actually also stipulated in art. 704(1) of the Civil Code, the usufruct may also be 

established by usucaption or other means established under the law. 

It should further be noted that, since the usufruct is a dismemberment of the ownership title, the right 

of usufruct cannot be established over publicly owned property, because, according to the provisions in the 

Constitution of Romania, the public ownership title is inalienable and, thus, not susceptible of 

dismemberment. It can, however, be established over assets that are privately owned by the state and the 

administrative-territorial units.  
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