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Abstract: The multitude of similarities of the "Convention regarding the conduct of the employment relationships 

of day laborers" with the individual employment contract, as regards the specific elements (performance of work, 

payment of salary, subordination, temporal element) characteristic features (bilateral, consensual, commutative, etc. 

legal act,) or the general conditions for the conclusion and validity of the individual employment contract (capacity, 

consent, object and cause) lead us to the conclusion that this Convention... has the legal nature of a fixed-term 

employment contract of a particular, special type, with a derogatory nature from labor law. Lack of a written form 

obligation to such a Convention... is supplemented, in my opinion, at least in part, by the obligation to keep records on the 

day laborer and his daily activities, as well as the signature for receiving the remuneration, the consent of the 

parents/legal representatives for the minor/minors who work as day laborers in the Electronic Register of Day Laborers. 

This Register of Day laborers practically comprises the main elements of the Convention between the day laborer and the 

beneficiary and can be considered to have the value of an individual employment contract with a fixed duration of a 

particular type.   
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Introduction 

 

Labor relations are constantly diversifying, determined by the dynamics of the production forces, 

which also requires legal regulations. New forms of achieving employment relationships with "standard" 

forms such as telework or virtual work that impose special rules are emerging. 

Also, in the daily activity it is found that there are areas, quite varied, such as those which involve 

employment relationships which do not require a certain qualification and which are carried out occasionally 

or in certain seasons, such as herding or some activities in the field of extensive animal husbandry by 

traditionally grazing sheep, goats or bovine animals, on a semi-free basis, feeding activities (catering) for 

events, landscape maintenance activities - planting, care and maintenance of parks and gardens, archaeological 

excavations, etc. 

Work activities carried out by day laborers on an occasional basis without the need for skilled work 

have been found to be regulated by Law no. 50/2011 on the pursuit of occasional activities carried out by day 

laborers [1], a normative act which was subsequently amended and supplemented also by Law No 132/2019 

which also provides some important clarifications. 

With this article I set out to analyze the provisions of Law 53/2003, the Labor Code, republished [2], in 

comparison to those contained in Law No.52/2011, modified, trying to identify the legal nature of the 

“Convention on the pursuit of unqualified activities of an occasional nature, in the form of employment 

relations by day laborers” (hereinafter the Convention)  

 

I. Comparative analysis between the elements specific to the employment contract and the 

Convention... 

 

The current Labor Code defines the individual contract of employment, in Article 10, as that contract 

“under which a natural person, called an employee, undertakes to perform work for and under the authority of 

an employer, legal or natural person, in return for a remuneration called salary”. 

The doctrine defined the individual employment contract as “that agreement under which a natural 

person, called an employee, undertakes to perform a particular activity for and under the authority of an 

employer, legal person or natural person, who in turn undertakes to pay the remuneration, called salary, and 

to ensure adequate conditions for the conduct of the activity, the maintenance of safety and health at work” 

[3].  
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From the content of the provisions of Article 2 and 3 of Law No. 52/2011, as amended, it follows that 

this normative act regulates, by way of derogation from Law no. 53/2003 - Labor Code, republished, with 

subsequent amendments and additions, how day laborers may engage in unskilled activities of an occasional 

nature, in the form of employment relationships between them and a beneficiary (empowered by it) through the 

will agreement of the parties, without the conclusion, in written form, of an individual employment contract. 

The interpretation of the legal provisions leads us to the conclusion that in the given situation we are in 

the presence of an unwritten Convention, concluded by the simple agreement of the wills between the day 

laborer and the beneficiary of the work (or an agent of it) through which the two parties jointly establish each 

other's rights and obligations.  

Drawing a parallel between the two types of legal acts, as manifestations of certain acts of will, we will 

see some similarities, but obviously also some differences. 

With regard to the elements specific to the individual employment contract, we shall find that they are 

also found in the case of the Convention on the pursuit of non-compulsory activities with an occasional nature, 

in the form of employment relationships by day laborers.  

Thus, as regards the performance of work, I would point out that, according to Art. 112, paragraph 1 of 

the Labor Code, in the case of the individual contract, the work shall be carried out over a period of time, in a 

number of hours per day, on the basis of a work schedule established by the employer and in accordance with 

the legal rules, usually 8 hours a day and 40 hours per week.  

In accordance with Article 4, paragraphs (1) and (2) of Law No. 52/2011 the duration of the occasional 

activity which may be carried out by a day laborer shall be at least one day, corresponding to 8 hours of work 

and may not exceed 12 hours. The minor day laborer who has the capacity to work will be able to work 6 hours 

a day, but not more than 30 hours a week. Even if the parties agree to a smaller number of hours of work, the 

day laborer will be paid for the equivalent of at least 8 hours of work. 

In addition, according to the Article 4, paragraph 4 of the same regulatory act, a day laborer may not 

perform activities for the same beneficiary (an empowered person) for a period of more than 90 days 

cumulatively during a calendar year, with the exception of day laborers engaged in activities in the fields of 

agriculture, forestry, wine-growing, fruit, vegetable, floriculture, fish, extensive livestock farming through 

seasonal grazing of cattle, horses, seasonal activities in botanical gardens, as well as in 

research-development-innovation activities in the agricultural field of the Academy of Agricultural and 

Forestry Sciences «Gheorghe Ionescu-Sisesti», research and development institutes, centers and development 

stations under its control and that of the national institutes, agricultural and forestry education institutions; in 

their case, the period may not exceed 180 cumulative days during a calendar year [4]. 

For the purposes of the provisions of Article 4, paragraph 6 of Law No 52/2011 a person may not 

perform day-care activities for more than 120 days during a calendar year, irrespective of the number of 

beneficiaries or their authorities, with the exception of day laborers engaged in activities in the fields of 

agriculture, forestry, wine-growing, fruit growing, vegetable, floriculture, fish farming, extensive livestock 

farming through seasonal grazing of cattle, horses, seasonal activities in botanical gardens, as well as 

research-development-innovation activities in the agricultural field of the Academy of Agricultural and 

Forestry Sciences «Gheorghe Ionescu-Sisesti», research and development institutes, centers and resorts under 

its control and that of the national institutes, agricultural and forestry education institutions, for which the 

period may be 180 days in a calendar year[5].  

In addition, the beneficiary or his representative may not continuously use a person for more than 25 

calendar days in occasional activities, and if the activity carried out by him requires a longer period than 

previously provided for, then he shall be used on a fixed-term contract of employment (Article 4, paragraph 7 

and 8 of Law No. 52/2011] [6]. 

I consider that in both situations it can only be a matter of lawful or moral work or activity. 

If in the case of individual contracts, the work may be: intellectual (as in the case of doctors, engineers, 

teachers, etc.), physical (in the case of workers) and artistic (in the case of actors, plastic artists, composers, 

etc.) in the case of day laborers, the activities are of an occasional nature, that is, are carried out by chance, 

sporadically or accidentally and are not permanent in nature and are eminently of a physical nature (article 1 

para. 1, letter b) of Law No.52/2011.] 

With regard to the payment of the salary, as part of the individual employment contract, I would point 

out that both the individual employment contract and the Convention are of an onerous nature, which is why 

the payment of the salary/remuneration is necessary. 

   The day laborer shall be entitled to remuneration for the work carried out. The amount of gross 

hourly remuneration determined by the parties through direct negotiations may not be less than the 

amount/hour of the gross minimum basic wage per country guaranteed in payment and shall be granted at the 

end of each working day or at the end of the week [8] (Article 11 para. 1 and 2 of Law No 52/2011). We note 
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that according to Article 1 of G.D. no. 935/2019[9] the basic gross minimum wage per country guaranteed in 

payment for 2020 is 2,230 lei per month, for a normal working hours on average 167,333 hours per month, 

representing 13,327 lei per hour. Proof of payment of remuneration shall be provided by the signature of the 

day laborer in the Electronic Register of Day Laborers.  

Exactly, as in the case of the Individual Employment Contract and in the case of the Convention... 

subordination, as a specific element of employment relations, may be one of a legal nature, in the sense that 

between the beneficiary of the work (i.e. his representative) there is a subordination characterized by the 

performance of work under their authority, which have the power to give orders to the day laborer, to control 

the performance of the tasks laid down. For this purpose, the provisions of Article 5, letters (a) and (b) of Law 

No 52/2011, provide that the beneficiary or an empowered person has the right to determine the activities to be 

carried out by the day laborer, the place of performance of the activity and its duration and to exercise control 

over the manner in which the work is carried out. 

The economic component of the subordination consists in the fact that in exchange for the work 

performed, the beneficiary provides the day laborer with the means of livelihood by successive payment of the 

remuneration due. 

  With regard to those elements, the constitutional court held that: “In the absence of a subordinate 

relationship, the contractual relations agreed by the parties are not objectified in an employment relationship, 

but remain only within the scope of civil law, possibly commercial. On the other hand, employees are parts of 

the employment relationship, which is governed either by the Labor Code or by the special laws governing the 

situation of certain categories of staff” [10]. 

The High Court of Cassation and Justice, in its jurisprudence, held that: “Subordination is a legal 

category which designates a structural element of the employment relationship, which is manifested by several 

rights of the employer: the right to give instructions to the employee on the performance of the work, the right 

to control the performance of the benefit....” [11].    

With regard to the temporal element, the individual employment contract obliges the employee to 

perform an activity for a certain period of time which may be indefinite or determined. 

Work is performed successively, on a daily basis, except on days off and those in which no work is 

done, within an 8-hour work schedule.  

As regards the temporal element in the case of the Convention… we note that the activities that can be 

carried out by the day laborers are limited in time to no more than 180 days during a calendar year, as much as 

it is considered by the legislator to be the maximum of some seasonal activities; the beneficiary or his 

authorized representative may not continuously use a person for more than 25 calendar days in occasional 

activities, and if the activity carried out by him requires a longer period than previously foreseen, a fixed-term 

employment contract will be concluded between the two parties.  

 

II. Characteristic features of the Individual Employment Agreement versus those which 

characterizes the Convention on the pursuit of unskilled activities of an occasional nature, in the form 

of employment relationships by day laborers.  

 

The individual employment contract has its own certain traits that brings it closer together, but at the 

same time distinguishes it from other civil contracts [12].  

In the following we will make a mirrored analysis of the characteristics specific to the individual 

employment contract with those appreciated by us as also being characteristic to the Conventions on the 

activity carried out by day laborers. 

1. Individual employment contract and the Convention... are legal acts. The individual employment 

contract is a manifestation of the will of its parties (employee and employer) for the purpose of establishing 

reciprocal and correlative rights and obligations that make up the content of legal employment relationships. In 

accordance with Article 2 of Law No. 52/2011, the employment relationship between the day laborer and the 

beneficiary or an agent thereof is established by the will agreement of the parties..., so in this case we are also 

dealing with a manifestation of the will of the parties and also in this case operates the principle of the freedom 

of will of the parties, so that the Convention... has the nature of a legal act.  

2. The individual employment contract and the Convention are bilateral legal acts. The individual 

employment contract has two parts: the employee and the employer (boss). The employee is the natural person 

who undertakes to perform the work, and the employer is the legal person or natural person who uses the 

employed labor force [13]. The provisions of Article 1-2 of Law No. 52/2011 expressly provide that 

day-laborers may engage in unskilled activities of an occasional nature, in the form of employment 

relationships between them and the beneficiary or their representatives. Therefore, the parties to the 

Convention governing casual employment relationships are the day laborers on the one hand and the 
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beneficiaries or their representatives, who may be both juridical persons and natural persons. As mentioned 

above, Law No.52/2011 defines the day laborer as being the natural person, Romanian or foreign citizen, who 

has the capacity to work and who carries out unskilled activities of an occasional nature, for a beneficiary or his 

representative, for a remuneration, and the beneficiary of the works as the legal person, the authorized natural 

person, the individual undertaking, the family undertaking, for which the day laborer carries out unskilled 

activities of an occasional nature. The individual contract of employment as well as the unwritten Agreement, 

between day laborers and beneficiaries or their representatives, differ from civil contracts, which may have a 

plurality of creditors and debtors, as well as from the collective labor contract, which has one of the parties a 

collective of employees and the other party may be a collective of employers. 

3. The individual employment contract and the Convention... are synallagmatic contracts. The 

contract is synallagmatic when the obligations arising from it are reciprocal and interdependent (Article 1171, 

thesis I, of the Civil Code) [14]. Whereas it gives rise to rights and obligations between the parties, the cause of 

the obligation of one of them being the performance of the obligation of the other, the performance of the work 

is mainly aimed at obtaining the salary; pay is determined by the provision of work [15]. The defined content 

of the synallagmatic contract includes the Convention very well... by which a day laborer undertakes to 

perform unskilled work in favor of a beneficiary in return for remuneration which may not be less than the 

gross minimum wage per country in accordance with the previous legal provisions. So, the Convention... as 

well as the individual employment contract has a synallagmatic character. 

4. Individual employment contract and Convention.... are onerous and commutative contracts. The 

contract is onerous when each party seeks to obtain an advantage in return for its undertaken obligations 

(Article 1172, paragraph 1, Civil Code) and is commutative when “the existence of the rights and obligations of 

the parties is certain and their extent is determined or determinable” (Article 1173, paragraph 1, Civil Code). 

The individual employment contract as well as the Convention… are onerous and commutative legal acts 

because, in one case and in the other, the parties make a consideration for each other in exchange for the one 

they have obliged to perform in favor of the other, and their execution does not depend on an uncertain event. 

5. The individual employment contract and the Convention are consensual contracts. These two legal 

acts are consensual contracts because both are concluded by the simple agreement of will of the parties, their 

expression of will being sufficient and necessary for the valid formation of the contract. The contract is 

consensual when it is formed by the simple agreement of will of the parties (Article 1174, paragraph 2, Civil 

Code). It is true that the current labor legislation (art. 16 C. Labor Code) [16] includes a limitation of this 

character, requiring the conclusion of the individual employment contract only in written form. These legal 

provisions make the individual contract of employment a solemn contract, the written form being regulated 

both in the interests of the parties as evidence and for its validity, which makes the two legal acts under 

consideration different. It is not without interest, in this context, to present also the reasons which have led to 

the radical change in the optics concerning the legal nature of the form of the individual contract of 

employment through the amendments made to Article 16, paragraph 1, Labor Code expressed by the 

Constitutional Court [17] which held that “the written conclusion of the employment contract is justified by 

combating some employers' practices through which they were taking advantage of the fact that the written 

form of the individual employment contract was merely an instrumentum probationem and evaded the 

payment of taxes and charges owed to the state budget or the state social insurance budget due by the effect of 

the conclusion of the employment contract”. From the corroborated interpretation of the provisions of Article 

16, paragraph (1) with the procedure laid down in Article 57 of the Labor Code, it is apparent that the failure to 

conclude the individual contract of employment in written form renders it null and void [18]. For the purposes 

of those stated above, the High Court of Cassation and Justice, the Panel for the Delegation of Questions of 

Law has held that: “[Although the purpose of legislating Article 16, paragraph (1) is geared towards the 

protection of the “worker”, it can be used, through contrary interpretation, against the interests of the person 

claiming that, although he has performed an activity under the substantive conditions of an employment 

contract, it has not been concluded and handed over in written form]” [19]. In Article 3 of Law No. 52/2011 it 

is expressly provided that the employment relationship between the day laborer and the beneficiary or their 

representatives shall be determined by the agreement of will of the parties, without the conclusion, in written 

form, of an individual employment contract. The analysis of the contents of the Electronic Register on the 

records of day laborers appears to contradict the above provisions, as long as it contains provisions which can 

be regarded as genuine clauses of an individual contract of employment, as long as they relate to the obligation 

of the day laborer to sign the receipt of remuneration, that he has been instructed on the rules on safety and 

health at work, the written agreement of the parents/legal representatives in the case of minors, etc. (Annex 1 to 

Law No 52/2011).  

6. Individual employment contract, Convention... and the feature characteristic to the intuitu personae 

contract. Indeed, the individual employment contract has a personal character and is concluded considering the 
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training of the skills and quality of the employee, the error on the person being considered a defect of consent 

which leads to the annulment of the contract. The employee cannot fulfil his contractual obligations through or 

with the help of another person and cannot transmit these obligations by succession. The convention... is 

concluded between a day laborer, without the need for him to have a qualification, being a seasonal, occasional 

activity, which can be carried out by both a person without qualifications and a qualified one, but not for 

seasonal, occasional work, etc. A hypothesis, common in practice, is that an employee, with a certain 

qualification, is on leave of absence and during this time performs seasonal work picking fruit on a fruit farm, 

for example. We note that even the day laborer cannot fulfil his contractual obligations through or with the help 

of another person because, according to Article 8, paragraph 1 in conjunction with 5, paragraph b of Law No 

52/2011 the beneficiary or his authorized representative shall register, in the Electronic Register of Day 

Laborers, in chronological order, all day laborers performing occasional activities for his benefit and to 

transmit it to the territorial labor inspectorate on a daily basis, before each person, who is going to be in an 

employment relationship with the beneficiary or their representatives, starts their work. Failure to comply with 

these provisions shall be considered infringement as stated in Article 14, letter (b) of the above-mentioned 

regulatory act. In relation to the considerations presented, I appreciate that the Convention... may be included 

in the category of intuitu personae legal acts.  

7. Individual employment contract and the Convention... are successively executed contracts. The 

individual employment contract and the Convention.... assume that mutual and correlative benefits are 

performed only in a period of time and not at once (uno ictu). Both the employee, hired by the employer and the 

day laborer employed by the beneficiary, undertakes that they, successively, perform a certain work for which 

they shall be paid within a certain period of time, and the employee or day laborer undertakes to obtain a 

permanent salary or remuneration paid at certain periods of time in return for work. In both cases, in the event 

of non-execution or improper performance by a part of its obligation, the penalty will be its termination which 

has the effect of terminating the individual employment contract (in the case of the employee) or the 

termination of the employment relationship (in the case of the day laborer), only for the future and not its 

resolution, which abolishes the contract with retroactive effect [20]. 

8.The individual employment contract also involves the Convention... implies the obligation to "do". 

The obligation to do (doing), in general, consists in the duty to perform any act other than to transmit or 

constitute a right in rem, for example, the surrender or return of a good, the performance of a transport or a 

service [21]. Both the employee and the employer, through the Individual Contract of Employment, and the 

day laborer and the beneficiary, through the convention... assume the obligation to do: i.e. the performance of 

the work and its payment respectively. This obligation must be enforced in kind and cannot be converted into 

compensations. 

9. The impossibility of the suspensive condition and the resolution condition. It should be recalled that, 

according to the legal provisions, the condition is suspensive if the effectiveness of the obligation depends on 

its fulfilment (art. 1400 Civil Code) and is resolvable if its fulfilment results in the abolition of the obligation 

(Article 1401 para. 1, Civil Code). Individual employment contract as well as the Convention... are not in 

principle contracts affected by the arrangements; they cannot be concluded under a suspensive condition 

because it cannot be conceivable that the birth of the effects of these legal acts is based on the realization of an 

event both future and uncertain. Nor can they be affected by a resolution condition, as the provisions of labor 

law, as well as those of the "Law of the Day Laborers" which lay down the grounds and conditions for their 

termination, would be circumvented. 

 

III. Mandatory general conditions concerning the conclusion and validity of the individual 

employment contract and those relating to the Convention... 

  

As it is known, the general mandatory conditions for the valid conclusion of a legal act are the legal 

capacity of the parties, their consent, the subject matter and the cause. 

1. Regarding the legal capacity of the parties, we will examine the civil capacity of the person to be 

employed, as an employee, and as a day laborer, and then we will present some benchmarks on the legal 

capacity of employees/beneficiaries, legal persons or natural persons. 

1.1. Civil capacity of the person to be employed as an employee and a day laborer. The capacity for 

use is defined as the ability of the person to have civil rights and obligations (art. 34 Civil Code), and the 

capacity for exercise is the ability of the person to conclude civil legal acts alone (art. 37 Civil Code) [22]. 

In order for a person to be a subject of labor law, to be able to conclude a valid contract of employment 

or a Convention as a day laborer, the capacity for use is not sufficient; the capacity for exercise is also 

necessary, the two sides of the legal capacity being linked together. This specificity is a consequence of the 

intuitu personae character of the Labor Contract/Convention..., work being a personal activity that cannot be 
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performed by representative and implies a certain maturity, meaning a certain physical and mental 

development of man. 

The legal capacity of the person in employment begins at the legal age in order to be able to conclude 

an individual employment contract, both in respect of the right to work and in respect of the exercise of that 

right. The natural person acquires the ability to work at the age of 16. At this age, man is considered to have 

sufficiently developed physical and mental maturity to enter into an individual employment relationship [23]. 

In accordance with Article 49, paragraph 4 of the Romanian Constitution, the minimum age of 

employment is 15 years. The Labor Code lays down in Article 13, paragraph 2 that the natural person may 

conclude an employment contract as an employee and at the age of 15, but only with the consent of his parents 

or legal representatives for activities suitable for his physical development, skills and knowledge and if this 

does not endanger his health, development and professional training. For people between the ages of 15 and 16, 

the law recognizes a limited ability to work. 

The same rules, laid down in the abovementioned normative acts, are also found in Article 3, 

paragraphs (2) to (4) of Law No 52/2011 which provide that a person may carry out activities as a day laborer 

only if he has reached the age of at least 16 years and, by way of exception, minors between the ages of 15 and 

16 may carry out work as day laborers only with the consent of his parents or legal representatives. Minor 

workers, respectively minors of at least 15 years and up to 18 years, shall carry out, as day laborers, only 

activities appropriate to their physical development and the skills they demonstrate, unless their right to 

physical, mental, spiritual, moral and social development, the right to education, and their health are not 

jeopardized. 

We also note that the consent for the conclusion of the individual employment contract, namely the 

Convention.... by the minor aged between 15 and 16 years must be given by both parents, since according to 

Article 42, paragraph 1, Civil Code, [24] the minor may conclude legal acts relating to work, artistic or 

sporting activities or relating to his profession, with the consent of his parents or guardian, and in compliance 

with the provisions of the special law, where appropriate, and in accordance with the provisions of Article 501, 

paragraph 2, Civil Code, after the age of 14 the minor exercises his rights and carries out his obligations alone, 

under the law, but only with the consent of the parents, and where appropriate, the court of guardianship.  

As in the case of employment relationships arising from the Individual Employment Contract, in the 

case of day laborers’ relations, parental consent must be prior to or concomitant with the conclusion of the 

individual employment contract/Unwritten agreement, since “the consent or authorization may be given, at the 

latest, at the time of the conclusion of the act” [25], special (to cover a particular contract/convention) and 

express (to have a clear, precise form). The absence of agreement will result in the absolute but remedial nullity 

of the individual employment contract [26] or the Convention.... At the conclusion of the individual 

employment contract, the consent will be mentioned, the parents or guardians of the minor will sign with him, 

and according to Annex No.1 of Law 52/2011 on the Electronic Register of Day Laborers under the heading 

“E” will be mentioned the “Agreement of parents/legal representatives for the minor/minors working as day 

laborers”. The agreement may be withdrawn if the development of the minor is jeopardized, in which case the 

contract shall cease [27].  

Minors up to 15 years of age and persons placed under prohibition due to alienation or mental 

disability cannot enter into an employment contract because they lack the capacity to exercise and thus lack 

discernment. 

In Romania, the legal capacity of foreign citizens and stateless persons to conclude employment 

contracts is subject to an equal regime with Romanian citizens. In full agreement with the normative acts 

governing the residence and work of foreign nationals on the territory of Romania [28], Article 1, paragraph 1, 

letter (a) of Law No 52/2011 states that day laborer may be a natural person, a Romanian or foreign national, 

who has the capacity to work and who carries out unskilled activities of an occasional nature, for a beneficiary 

or his representative, for remuneration, and paragraph 2 of the same article states that citizens of other States or 

stateless persons who have their domicile or, where appropriate, their residence in Romania, under the 

conditions of Romanian law may carry out unskilled activities of an occasional nature. 

1.2. Legal capacity of the employer/beneficiary. The employer/beneficiary of the works or his 

representatives in order to be a party to an individual employment contact, Convention..., whatever its form 

and specificity, must have legal capacity. 

The issue of the employer's legal capacity differs according to whether the employer is a legal person 

or a natural person. 

1.2.a. Legal capacity of the employer/recipient of works legal person. Legal person may conclude 

individual employment contracts as an employer from the moment of acquisition of legal personality (Article 

14, paragraph 2 Labor Code). 

The legal person, as the natural person, has a capacity for use and one for exercise. 
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As regards the capacity to use of the legal person [29] it may have any civil rights and obligations, 

other than those which, by their nature or according to the law, may belong only to the natural person (Article 

206 paragraph 1 Civil Code) and non-profit-making legal persons may have only those civil rights and 

obligations which are necessary for the achievement of the purpose laid down by law, the act of incorporation 

or the statutes (Article 206 paragraph 2 Civil Code).  

The exercise capacity of the legal person [30] refers to its ability to acquire and exercise rights and to 

assume and fulfil obligations by the conclusion of legal acts by its governing bodies. 

In accordance with Article 1, paragraph 3 of Law No. 52/2011, public institutions may not have the 

status of beneficiaries or their representatives (per a contrariro private enterprises may have this quality) except 

for: 

- communal management services managed directly by local councils and botanical gardens under the 

supervision of universities, for activities such as: breeding of semi-domesticated animals and other animals; 

landscape maintenance activities - planting, care and maintenance of parks and gardens, with the exception of 

private housing facilities (Article 13, paragraph 1, letters g and i) [31]; 

- Academy of Agricultural and Forestry Sciences «Gheorghe Ionescu-Sisesti» and institutes, research 

and development centers and stations under its control, the State Institute for Testing and Registration of 

Varieties under the Ministry of Agriculture and Rural Development, as well as the county pedological and 

agrochemical studies offices, the national institutes, the didactic-experimental resorts of the universities under 

the coordination of the Ministry of National Education and the high schools under the Ministry of National 

Education, for the fields: agriculture, hunting and related services; forestry, with the exception of logging; 

fisheries and aquaculture; activities for the organization of exhibitions, fairs and congresses; growth of seeding 

material; growing ornamental plants, including lawn for transplantation, tree care/cleaning operations, nursery 

activities, except for forest trees; the rearing and breeding of semi-domesticated animals and other animals 

(Article 13, paragraph 1, letters a-d, e2 and g) [32]. 

- units under the Ministry of Youth and Sport for: hotels and other accommodation facilities; similar 

accommodation facilities; accommodation facilities for holidays and short periods; children's camps, 

organized by the Ministry of Youth and Sport, directly or through the units under its supervision; 

accommodation facilities for holidays and short periods, chalets; activities of sports clubs; activities of the 

sports bases (areas referred to in Article 13, paragraph1, letters m-p) [33]. 

- public institutions authorized to carry out archaeological research in accordance with existing rules in 

the field, for example universities, research institutes, institutions with a museum profile, for research and 

development activities in social and humanities sciences (archaeological excavations) (Article 13 paragraph 1, 

letter e1) [34]. 

Also, unskilled casual work may also be provided in other areas covered by the National Economy 

Business Classification (CAEN), updated such as: advertising; artistic interpretation activities - performances; 

support activities for artistic interpretation - performances; performance hall management activities; and 

children's camps organized by the Ministry of Youth and Sport, directly or through the units under its 

command; catering activities for events; restaurants, bars and other beverage service activities. 

The law also expressly provides that goods handling activities as well as cleaning and maintenance 

activities are carried out only in the areas of activity mentioned above. 

1.2.b. Legal capacity of the employer/beneficiary natural person. According to Article 2, letter f, 

Labor Code, its provisions also apply to employers who are natural persons. In order for them to be able to 

conclude an individual contract of employment, as an employer, the condition of having full exercise capacity 

is required [35]. Thus, the natural person can have full exercise capacity from the age at which he becomes 

major, meaning from the age of 18 [36]. 

As mentioned above, the authorized natural person, the individual undertaking, the family undertaking 

may also be beneficiaries of activities carried out by day laborers (Article 1, paragraph 1, letter b, of Law no. 

52/2011) 

According to Article 17 of G.E.O. no. 44/2008 on the pursuit of economic activities by authorized 

natural persons, individual undertakings and family enterprises [37], the authorized natural person [38] may 

employ third parties with individual employment contracts as an employer. 

In addition, in accordance with Article 24 of G.E.O. no. 44/2008, the individual undertaking (the one 

organized by an entrepreneur as a natural person - article 2, letter g) may hire third parties with an individual 

contract of employment. 

 

2. Consent of the parties. The convention... as the individual employment contract, being bilateral and 

consensual legal acts, is concluded by the consent of the parties. This requirement arises from the provisions of 

Article 16, paragraph 1, Labor Code, according to which “the individual employment contract shall be 
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concluded on the basis of the consent of the parties...” as well as from the provisions of article 3 of Law No 

52/2011 according to which the employment relationship between the day laborer and the beneficiary or their 

representative is established by agreement of will of the parties.  

As it is known, consent presupposes that essential, substantive and general condition of the civil legal 

act, which consists in the decision to conclude a civil legal act, manifested externally [39]. 

In order to be valid consent must meet the following conditions: be serious, be externalized; be free, 

meaning not to be affected by any defect of consent, error, violence or injury; be expressed in an informed 

manner, meaning that the parties have the necessary discernment in order to be able to validly conclude an 

individual employment contract or an employment relationship specific to day laborers (art. 1204 Civil Code)  

In the case of an individual contract of employment, the expression of will must be made in written 

form, which become compulsory following the amendment of article 16, paragraph 1 of Law No 53/2003 – 

Labor Code. In the case of the Convention on the activities carried out by day laborers, this requirement is 

lacking. Art. 3 of Law No 52/2011 specifies that the employment relationship between the day laborer and the 

beneficiary or their representatives is established by agreement of the parties without the conclusion, in written 

form, of an individual employment contract. This is a requirement that differs the two legal acts analyzed so 

far. 

3. The object is a mandatory condition both for the conclusion of the individual employment contract 

[40] and at the conclusion of the Convention on the work carried out by day laborers. This is the legal 

transaction, such as sale, tenancy, loan and like, agreed by the parties, as is apparent from all contractual rights 

and obligations (art. 1225 Civil Code). 

The object matter of the contract must be determined and lawful, subject to the sanction of absolute 

nullity. It is illicit when it is prohibited by law or contrary to public order or good morals. 

Having the character of a synallagmatic contract, the individual employment contract concerns the 

mutual benefits of the parties: the performance of work by the employee and his salary by the employer. 

The provision of work shall be the fundamental obligation of both the employee and the day laborer 

and must be carried out under lawful conditions, without affecting morals or public order, otherwise, in 

accordance with Article 15 Labor Code, employment contract but also the Convention... will be struck by 

absolute nullity and will not produce any effect. 

The difference between the two forms of employment is given by the fact that the employment 

relationships arising from the individual employment contract are multiple and varied whereas the 

employment relationships of day laborers can only be carried out as seasonal unskilled work, occasional in the 

express areas specified by Law No. 52/2011, mentioned above. 

The employee/day laborer sells their labor to the employer/beneficiary and does not rent it, and the 

price of the sale is precisely the salary/remuneration paid by the beneficiary/employer [41]. 

The work pay by the employer represents the payment in cash in exchange for the work performed 

under the individual contract of employment, and the remuneration of the day laborer by the beneficiary 

represents the payment in money (in certain cases, partly and in kind, as is the situation referred to in article 

1310, paragraph 2 of Law No 52/2011) of its work. Individual employment contract as well as the 

Convention… are legal acts with an onerous title and each party seeks a consideration in exchange for the 

obligation it assumes. The subject matter of the individual employment contract and the subject of the 

Convention... shall be determined and carried out by a set of elements, rights and obligations, which form their 

content, of the legal reports which they generate [42]. 

The rights and obligations of employees as well as the rights and obligations of employers derive 

mainly from the content of Article 39-40 of Law No. 53/2003, Labor Code, republished, and the rights and 

obligations of day laborers as well as the rights and obligations of the beneficiaries of works derive mainly 

from the provisions of Article 5-12 of Law No. 52/2011. As it can be seen both categories of rights and 

obligations of the parties to the two types of legal acts have their source, mainly, in the law.   

A comparative analysis of the two regulatory acts shows that some rights and obligations of the parties 

of the two categories of contracts are approximately identical. Thus, employees, as well as day laborers, are 

entitled to pay/remuneration for their work; the right to daily and weekly rest, the right to safety and health at 

work; the right to information (Article 39, paragraph 1 of the Labor Code in conjunction with Article 5 to 12 of 

Law No. 52/2011). On the other hand, employees and day laborers are required to carry out the work norm, the 

obligation to comply with occupational safety and health measures, etc. (Article 39, paragraph 2, Labor Code 

in conjunction with Article 12 of Law No. 52/2011).   

On the same note, we will find that even with regard to employers/beneficiaries a number of rights and 

obligations are relatively identical. Thus, both employees and beneficiaries have the right to establish the 

activities that are to be carried out by the day laborer/employee, to determine the tasks corresponding to each 

employee, the place of performance of the activity and its duration; to exercise control over the performance of 
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the work/service tasks (Article 40, paragraph 1, letters b to d of Labor Code, in conjunction with Article 5, 

paragraph 1, letters a and b of Law no. 52/2011). 

As regards the obligations of employers/beneficiaries, we find that they are similar in terms of the 

obligation to inform the workers/day laborers about working conditions and the elements relating to the 

conduct of employment relations, namely the activity they are to perform, as well as their rights and 

obligations; grant employees all rights under the law; to ensure at all times the occupational health and safety 

measures of the employees/day laborers; to pay all contributions and taxes in their charge and to withhold and 

transfer contributions and taxes due by employees/day laborers in accordance with the legal provisions; to 

establish the general register of employees, respectively the electronic register of day-laborers and to operate 

the records provided for by law, to ensure the confidentiality of the personal data of employees/day laborers 

(Article 40, paragraph 2, letter a-c, letter f and g of the Labor Code in conjunction with Article 5, paragraph 2, 

letters a-e; paragraph 3, letters a-g and articles 9-10 of Law No. 52/2011].  

4. The cause is the reason why each party enters into a contract (Article 1235 Civil Code). The cause 

of the individual employment contract as well as the one on the Convention... represents the aim pursued by 

each of the parties through the conclusion of the contract, namely: for the employee/day laborer, obtaining the 

financial resources necessary for living, and for the employer/beneficiary, obtaining a profit. 

Regarding the characteristics of the cause, we highlight the fact that it must exist, be lawful and moral. 

It is unlawful when it is contrary to law and public order, when the contract is only the means to circumvent the 

application of an imperative legal rule, and it is immoral when it is contrary to good morals (art. 1236 Civil 

Code in conjunction with article 1237 Civil Code).  

The conclusion of an employment contract for the purpose (cause of the contract in question) of the 

provision of unlawful or immoral work or activity is prohibited and is punishable by absolute nullity (art. 15 

Labor Code). 

 

Conclusions 

 

The comparative analysis of the legal provisions on the regulation of the Convention on the activity 

carried out by day laborers (Law No 52/2011) and the provisions of Law No. 53/2003, Labor Code, 

republished, pointed out that in the case of the unwritten agreement establishing the employment relationship 

between day laborers and beneficiaries, we are in fact in the presence of a fixed-term employment contract of a 

special nature, in a particular capacity.  

The multitude of similarities between the Convention on the conduct of labor relations of day labor and 

the Individual employment contract, with regard to the specific elements (performance of work, payment of 

salary, subordination, temporal element) the characteristic features (legal act which can be bilateral, 

consensual, commutative, etc.) or the general conditions for the conclusion and validity of the individual 

employment contract (capacity, consent, object and cause) as we have presented them at length previously, 

lead us to the conclusion that this Convention... has the legal nature of a fixed-term employment contract, of a 

particular type, specially derogatory from labor law.  

Lack of obligation of the written form of such Convention… is supplemented, in my opinion, at least in 

part by the obligation to keep record on the day laborer and his daily activities, as well as the signature for 

receiving the remuneration, the consent of the parents/legal representatives for the minor/minors who work as 

day laborers in the Electronic Register of Day laborers.   

This Register of Records of Day laborers practically comprises the main elements of the Unwritten 

Convention between the day laborer and the beneficiary and can be considered to have the value of an 

individual employment contract with a fixed duration of a particular type.   

In addition, by the effect of the law, the day laborer has been granted the status of insured in the public 

pension system [Article 9 para. (1) of Law No 52/2011]. 

All these specific issues concerning the legal nature of this institution of labor law (and certainly there 

are others) that I have examined above can constitute convincing arguments in support of the view that The 

unwritten convention underlying the employment relationship of the day laborers is an atypical form of the 

individual fixed-term employment contract. 

  Moreover, as I have highlighted in the course of this material, the Convention... is very close to the 

legal regime of the individual employment contract than to the characteristics of a service contract, as we 

would be tempted to believe. 

  I appreciate that this Convention, like other new types of employment contracts arising in our 

legislation (e.g. telework) is the expression of the employment relations that are becoming more flexible on 

one hand, but also the concern of broadening the range of employment relationships in order to include new 

specific forms such as that of unskilled, occasional day labor. 
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This type of convention is intended to supplement the regulations on casual, unskilled work, but which 

can be highlighted and taxed by ensuring greater employment in certain areas as are those in which this form of 

work described at length in Law No 52/2011 can be performed. 

By law ferenda I propose that the employment relations established between day laborers and the 

beneficiaries of works be generically regulated in the Labor Code as a particular form of the fixed-term 

employment contract and in detail by means of a special law as telework is currently regulated and even Law 

No.52/2011. I appreciate that this would also lead to the implementation of Directive No 2014/36/EU of the 

European Parliament and of the Council of 26 February 2014 on the conditions for entry and residence of 

third-country nationals for the purpose of employment as seasonal workers [43], which defines in article 3, 

paragraph 1, letter b, the seasonal worker as being “a third-country national who maintains his principal 

residence in a third country and resides legally and temporarily in the territory of a Member State, in order to 

carry out an activity which is carried out according to the succession of seasons, pursuant to one or more 

employment contracts concluded for a specified period directly between the third-country national and an 

employer” (s.m.). 

I also propose that, by the effect of the special law, day laborers/seasonal workers/casual workers 

should also be granted the status of insured in the health insurance and unemployment insurance system, as 

established by such a statute in the public pension system by the effect of Law No.52/2011, thus strengthening 

their position as a party in a fixed-term employment relationship of a particular type.    

Finally, I propose that disputes, which cannot be settled amicably, between beneficiaries and day 

laborers/seasonal workers/casual workers should also be brought to the jurisdiction of the courts as is apparent 

from the provisions of Article 269 et seq., of Labor Code and not of the judges (art.16 of Law No 52/2011) 

precisely because that normative act regulates the way in which day laborers can carry out unskilled activities, 

occasional in the form of employment relations and not in the form of legal relations for the provision of 

services, governed by rules of civil law. 
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