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Abstract: Recently, certain trends have emerged in international law on the widely recognized duties of 

individuals and states to investigate and prosecute international crimes. These trends have arisen from the jurisprudence 

of regional human rights systems to enhance the abilities of states to comply with the principle of serious human rights 

violations as violations of human rights treaties and to obligate states to investigate and prosecute such violations. Duties 

are required by international human rights law (IHRL), international humanitarian law (IHL), and international criminal 

law (ICL). This presentation introduces how the duties of individuals and states to investigate and prosecute international 

crimes are developed under the three legal systems and then discusses the poor organic links between IHRL, IHL, and 

ICL as indicated by jurisprudence. Since the scope of the obligation to prevent international crimes at the state and the 

individual levels in IHRL and ICL has not been systematically studied to date, the presentation subsequently approaches 

the issue regarding to what extent individuals and states are obligated to prevent international crimes under international 

law today. 
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Introduction 

 

Certain recent trends have emerged in international law based on the widely recognized duties of 

individuals and states to investigate and prosecute international crimes, namely genocide, crimes against 

humanity, and war crimes. These trends have arisen from the jurisprudence of regional human rights systems 

to enhance the abilities of states to comply with the principle of serious human rights violations as violations 

of human rights treaties and to obligate States to investigate and prosecute such violations. Duties are required 

by international human rights law (IHRL), international humanitarian law (IHL), and international criminal 

law (ICL).  

This paper introduces how the duties of States and individuals to prosecute, investigate, and prevent 

international crimes are developed under the three legal systems and then discusses the poor organic links 

between States and individuals as indicated by jurisprudence. While the wordings of the duties to prosecute 

and punish seem almost interchangeable, the duty to punish is a relatively broader concept and often used in 

the context of IHRL, whereas the duty to prosecute is used when referring to the rule of aut dedere aut judicare 

(the obligation to extradite or prosecute in international law) [1]. Discussion of the duty to investigate the crime 

of aggression has been given little attention, and even the international legal duties to prevent and punish the 

crime of aggression have been an almost exclusive feature of the United Nations Security Council until the 

International Criminal Court (ICC) was given jurisdiction over the crime of aggression when the Rome Statute 

of the ICC become effective on July 17, 2018 [3]. 

 

1. The State’s Duty to Prosecute International Crimes 

 

Until the end of World War I (WWI), generally speaking, States could freely determine whether to 

punish their own nationals or captured enemy soldiers for violations of the laws and custom of war. The 

primary international remedy for such violations was pecuniary, as seen in Article 3 of the 1907 Hague 

Regulation [4]. However, the Treaty of Versailles contemplated the prosecution of persons accused of acts in 

violation of the laws and customs of war by the military tribunals, though Germany conducted such 

prosecutions by themselves. Following World War II (WWII), in the 1949 four treaties comprising the Geneva 

Conventions clearly imposed on States a duty to prosecute grave breaches of them [5]. However, because the 

Geneva Conventions were drafted in the climate of the Cold War, the duty to prosecute grave breaches is 

limited to the context of international armed conflict (IAC). Common Article 3 of the Geneva Conventions, 

the first international norm regulating non-IAC, does not provide for an explicit duty to prosecute [6]. 

Accordingly, differences occur between IAC and non-IAC in the treatment of immunity or amnesty granted to 
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perpetrators of war criminals. 

Yet, the question whether the duty to prosecute war crimes under international law is recognized to 

depend on the extent to which national amnesty for a specific criminal conduct is allowed under IHRL and 

ICL [7]. Whereas the Geneva Conventions impose absolute obligations on the States Parties that prevent them 

from granting perpetrators immunity or amnesty from prosecution for grave breaches in the context of IAC 

[8], Article 6(5) of the 1977 Additional Protocol II to the Geneva Conventions (“Additional Protocol II”) is the 

only provision dealing with amnesty that encourages the States Parties to grant the broadest possible amnesty 

to persons who have participated in non-IACs [9]. Nonetheless, there is room for restrictive interpretation of 

granting amnesty to persons charged with war crimes in non-IACs, when these acts amount to crimes, such as 

torture or enforced disappearance under the Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment (“Torture Convention”) or the International Convention for the Protection 

of All Persons from Enforced Disappearance (“Enforced Disappearance Convention”), respectively, because 

these treaties impose duties on States to make such acts punishable by appropriate penalties [10]. 

There is not only exists the duty to prosecute war crimes in the Geneva Conventions but also the duty 

to prosecute genocide under the Genocide Convention. Tams, interprets Article I of the Genocide Convention 

as imposing on the Contracting Parties three essential obligations: a duty to prevent genocide, a duty to punish 

its perpetrators, and a duty on states not to commit genocide [11]. The root of Article I of the Genocide 

Convention is United Nations General Assembly Resolution 96(I) [12]. On the basis of this resolution, the 

Secretariat prepared a draft [13] and the Ad Hoc Committee drafted it. The Committee earnestly debated where 

to locate this article, but not the content of it, especially the duty to prevent [14]. The relevant provisions of 

the duty to prosecute under the Genocide Convention are Articles I, IV, and VI. Article I obliges the Contracting 

Parties to prevent and punish genocide committed in times of peace or war. Article IV obliges the Contracting 

Parties to punish persons who commit genocide or other acts enumerated in Article III. Article VI presupposes 

that persons charged with genocide in any form are to be tried by the State where the act was committed or by 

an international penal tribunal granted jurisdiction by the Contracting Parties. The Genocide Convention thus 

mirrors an idea of the Nuremberg prosecutions, an international order in which international duties and rights 

are directly enforced by an international criminal tribunal [15].  

When Serbian responsibility to prosecute the genocide in Srebrenica, a part of Bosnia and 

Herzegovina, was called into question in the first case of Application of the Convention on the Prevention and 

Punishment of the Crime of Genocide, the International Court of Justice (ICJ) held that “an obligation to try 

the perpetrators of the Srebrenica massacre in Serbia’s domestic courts cannot be deduced from Article VI. 

Article VI only obliges the Contracting Parties to institute and exercise territorial criminal jurisdiction; while 

it certainly does not prohibit States, with respect to genocide, from conferring jurisdiction on their criminal 

courts based on criteria other than [the territorial principle]” [16]. 

Subsequent to the successful adoption of the Genocide Convention and amid the increasing criticism 

against the apartheid regimes, the United Nations General Assembly adopted the Apartheid Convention in 

November 1973. Article IV obliges the States Parties to adopt legislative, judicial, and administrative measures 

to prosecute, try, and punish in accordance with their jurisdiction persons responsible for or accused of the 

crime of apartheid. Nonetheless, the Apartheid Convention is considered to have been adopted for political 

reasons because no one has been tried for the crime of apartheid itself committed in South Africa [17]. 

In addition to genocide and the crime of apartheid, torture can constitute a crime against humanity 

when committed under certain circumstances. Under Article IV of the Torture Convention, the States Parties 

shall ensure that all acts of torture are offences under their criminal law. Under Articles V and VII, the States 

Parties are obliged to establish jurisdiction over the crime of torture in cases where the offender is a national 

of the state. If such a State Party does not extradite the offender, the Convention obliges it to submit the case 

to its competent authorities for prosecution. The implementing body of the Torture Convention, the Committee 

Against Torture, has made known its views on individual communications and declared that the States Parties 

must investigate and punish the alleged torture [18]. 

That the Rome Statute touches upon the duty of every State to exercise its criminal jurisdiction over 

those responsible for international crimes only in its sixth preambular paragraph casts doubt on whether such 

duty is legally binding. Nonetheless, the Draft Articles in the International Law Commission’s (ILC) Proposed 

International Convention for the Prevention and Punishment of Crimes Against Humanity (“Proposed 

Convention on Crimes Against Humanity”) provide for both the duties to prevent and to punish crimes against 

humanity, which are crimes under international law, whether or not committed in the time of armed conflict 

under Draft Article 3(2) [19]. Today, it is suggested that a customary international law exists with regard to the 

State’s duty to punish international crime, though it is debatable whether such duty is recognized only with 

respect to the crimes within the State’s jurisdiction [20]. 

Since the end of the Cold War, international human rights bodies have begun to supervise and order 

http://juridica.ugb.ro/


Acta Universitatis George Bacovia. Juridica  - Volume 9. Issue 1/2020 - http://juridica.ugb.ro/ - 

Hitomi TAKEMURA 

= ISSN 2285-0171                                   ISSN-L=2285-0171 

those States that are unable and unwilling to prosecute serious human rights violations, to do so [21]. This 

development of enforcement of IHRL at domestic level concurs with more emphasis on the domestic 

enforcement of international obligations under ICL rather than international enforcement of international 

criminal jurisdiction [22]. 

Both the international human rights and the regional human rights bodies contribute to clarifying 

States’ duties to prosecute international crimes, even though the treaties establishing regional human rights 

courts do not have a provision referring to international crimes. Against serious human rights violations, the 

Inter-American Court of Human Rights began ordering States to prosecute individuals for particular violations 

of human rights, whereas the European Court of Human Rights (ECHR) continues to order monetary 

compensation for these violations [23]. The ECHR insisted on the importance of the duty to prosecute serious 

violations amounting to international crimes in the form of procedural obligation regarding Articles II and III 

of the Torture Convention [24]. 

As discussed later, the State’s duty to prosecute international crimes becomes problematic when faced 

with compatibility with amnesty granted by national authorities. In this connection, the State’s duty to 

prosecute is often discussed and treated together with its duty to investigate international crimes, but the 

criminal proceedings of investigation and prosecution are different by nature. The next chapter deals with this 

issue of the State’s duty to investigate international crimes. 

 

2. The State’s Duty to Investigate International Crimes 

 

The obligation to investigate alleged violations of IHL is now found in both customary [25] and treaty 

rules of IHL. In addition to this development, as discussed below, the obligation to investigate serious human 

rights violations that constitute core crimes and jus cogens violations [26] becomes both customary and treaty 

rules of IHRL. The synergistic effects of IHL and IHRL and of State responsibility and individual responsibility 

may be found in the duties to prosecute and the one to investigate alleged crimes under international law. 

The Geneva Conventions contain almost the same provisions with respect to the duty to investigate 

[27]. These articles are categorized into three duties: (1) to enact the domestic legislation necessary to prosecute 

potential offenders; (2) to search for those accused of violating the Geneva Conventions; and (3) to either 

prosecute such individuals or turn them over to another State [28]. The duty to investigate the grave breaches 

of the Geneva Conventions is considered to be corollary from the second paragraph that States look for persons 

alleged to have committed, or who have ordered others to commit, grave breaches [29]. The grave breaches of 

the Geneva Conventions constitute war crimes, and war crimes and other serious violations of the laws and 

customs of war also constitute war crimes under the Rome Statute of the ICC. While it is clear that States are 

now obliged to investigate war crimes committed in IAC and non-IAC that incur individual criminal 

responsibility under international law, how to implement such a duty is not so axiomatic.  

An allegation of a war crime or a situation in which there is reasonable ground to believe that a war 

crime occurred is a precondition precedent to the duty to investigate war crimes and other core crimes under 

international law [30]. As for the requirement of reasonable ground in cases of crimes against humanity, Draft 

Article 8 of the Proposed Convention on Crimes Against Humanity provides that “[e]ach State shall ensure 

that its competent authorities proceed to a prompt, thorough and impartial investigation whenever there is 

reasonable ground to believe that acts constituting crimes against humanity have been or are being committed 

in any territory under its jurisdiction” [31]. This provision of the Draft Articles suggests another requirement 

within the duty to prosecute: the requirement of a prompt investigation. States must initiate an investigation 

without delay as soon as there is a reasonable ground on which to believe that crimes against humanity have 

been committed or are being committed [32]. 

The 1977 Additional Protocol I to the Geneva Conventions (“Additional Protocol I”) develops the duty 

to investigate alleged war crimes set forth in the Geneva Conventions, while Additional Protocol II does not 

contain such a provision [33]. Article 87 of Additional Protocol I is thus considered to guide States on how to 

implement the duty to investigate, especially as to what States are expected to require of military commanders 

to initiate an investigation [34]. It also prescribes the duties and obligations of military commanders with 

respect to their subordinates. A commander’s responsibility for subordinates’ grave breaches of the 

Conventions or Additional Protocol I is known as superior responsibility and is regulated by Article 86(2) of 

Additional Protocol I. Superior responsibility now constitutes a form of individual criminal responsibility 

under Article 28 of the Rome Statute as well as Article 7(3) of the International Criminal Tribunal for the 

former Yugoslavia (ICTY) Statute and Article 6(3) of the International Criminal Tribunal for Rwanda Statute. 

A failure to carry out appropriate action against an alleged war crime may give rise to the individual criminal 

responsibility of a commander [35]. 

International human rights treaties also explicitly provide for a duty to investigate specific human 
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rights violations, such as Article 6 of the Torture Convention, Article 12 of the Enforced Disappearance 

Convention, Article 8 of the Inter-American Convention to Prevent and Punish Torture, and Article 6 of the 

Inter-American Convention on the Forced Disappearance of Persons. In contrast, while there is no explicit 

provision of duty to investigate in the International Covenant on Civil and Political Rights, the European 

Convention on Human Rights, and the Inter-American Convention on Human Rights, these bodies 

acknowledge the duty to investigate and provide remedy to victims in cases of serious human rights violations 

involving the right to life and the right to physical integrity [36]. In the first judgment of the Inter-American 

Court of Human Rights in Velásquez Rodríguez, the court held that Article 1(1) of the Inter-American 

Convention on Human Rights obligates States Parties to ensure the free and full exercise of the rights 

recognized by the Convention to every person subject to its jurisdiction; as a consequence of such duty, States 

Parties must prevent, investigate, and punish any violation of the rights recognized by the Convention [37]. 

This finding was criticized for its “excessive rigor” [38]. The importance of the obligation to prosecute is 

repeatedly emphasized by the court, which takes into account the seriousness of the crimes committed and the 

nature of the infringed rights, particularly because of jus cogens, peremptory nature, of the prohibition of 

enforced disappearance and its corresponding obligation to investigate and punish those responsible [39]. 

The compatibility of the States’ duties to investigate and prosecute serious violations of human rights 

and grant amnesties for conduct constituting crimes have become an issue over decades. While the Inter-

American Court of Human Rights is famous for taking severe positions on compatibility, the ECHR takes more 

nuanced approach, especially because the latter has not heard a direct challenge to amnesty law [40]. 

In Marguš v. Croatia, amnesty was briefly discussed because the applicant, Mr. Fred Marguš, was a 

soldier in the Croatian Army and was convicted of war crimes in 2007, following an earlier decision of 1997 

to grant him amnesty for these crimes [41]. In Croatia, the General Amnesty Act was passed, providing amnesty 

for all criminal offences committed in relation to the war in Croatia from August 17, 1990 to August 23, 1990, 

except for grave breaches of IHL or war crimes, and genocide [42]. Marguš applied to the ECtHR alleging a 

violation of the right to a fair trial under Article 6 of the European Convention on Human Rights and a violation 

of his right not to be tried twice, pursuant to Article 4 of Protocol No. 7 of the European Convention on Human 

Rights [43]. 

After his claims were dismissed by a chamber of the first section of the ECtHR, the applicant requested 

a referral to the Grand Chamber [44]. The Grand Chamber found that not only are the obligation of States to 

prosecute acts such as torture and intentional killings well established in ECtHR case law but also granting 

amnesty with respect to the killing and ill-treatment of civilians is contrary to the State’s obligations under 

Articles 2 and 3. It would hamper the investigation of such acts and necessarily lead to impunity for those 

responsible [45]. 

In Ould Dah v. France, the court found that the restriction on the effects of amnesty granted by a State’s 

authority, especially in relation to the deprivation of lives and ill-treatment by the court, is in line with the 

jurisprudence of the findings of the United Nations Human Rights Committee and the ICTY [46]. The court 

noted that “The obligation to prosecute criminals should not therefore be undermined by granting impunity to 

the perpetrator in the form of an amnesty law that may be considered contrary to international law. In addition, 

the Court notes that international law does not preclude a person who has benefited from an amnesty before 

being tried in his or her originating State from being tried by another State, as can be seen for example from 

Article 17 of the Statute of the International Criminal Court, which does not list this situation among the 

grounds for dismissing a case as inadmissible” [47]. Thus, some harmonious effects of IHRL on the State’s 

duty to prosecute and investigate deprivation of lives and ill-treatment and the development of ICL can be 

identified. Still, criminal investigation and prosecution to protect human rights better could be a double-edge 

sword because the power of conducting criminal investigations and imposing criminal sanction is often abused. 

As suggested by others, “modalities for ensuring the application of the principles of proper investigation across 

the board of investigation mechanisms need to be developed” [48]. 

 

3. The State’s Duty to Prevent International Crimes 

 

It was not until the 1994 Rwandan genocide that the prevention of genocide and other international 

crimes attracted attention [49], while the duty to prosecute garnered attention after democratic transitions from 

military rule in Latin America and communism in Eastern Europe [50]. However, the focus of ICL has shifted 

from the repression of offenders to the prevention of mass atrocities in the last two decades [51]. 

For the crime of genocide, the study of the travaux préparatoires of the Genocide Convention revealed 

that the importance of the State’s duty to prevent genocide existed from the earliest stage of the drafting process 

[52]. It clearly provides for the duties to prevent genocide in Articles I and VIII. The duty to prevent the crime 

of genocide was incorporated into the Genocide Convention, but its scope was ambiguous [53], and it was 
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contemplated in a narrow sense that the prevention is achieved by the criminal prosecution of genocide [54]. 

Hence, the scope of the duty to prevent genocide was not clearly differentiated from the duty to punish 

genocide because the scope of the former was not clear enough. 

However, now it is recognized that Article I of the Genocide Convention stipulates two different duties: 

the duty to prevent and duty to punish genocide [55]. This phenomenon can be called the fractionalization of 

the duties, which can be seen to some extent in the course of the development of superior responsibility and 

command responsibility. More importantly, when the duty to prevent genocide is coupled with the duties under 

Article 41 of the ILC’s Draft Articles on Responsibility of States for Internationally Wrongful Acts (“Draft 

Articles on the Responsibility of States”), the duty to prevent genocide is seen as an obligation erga omnes 

[56]. Article 41(1) imposes a positive duty to cooperate on States to end the serious breach of an obligation 

arising under a peremptory norm of general international law. 

No general treaty-based rule is recognized for the duty to prevent all forms of crimes against humanity 

extraterritorially [57]. Nonetheless, a few treaties proscribing some forms of the crimes against humanity 

contain provisions of the State Party’s duty to prevent a crime. Article 2(1) of the Torture Convention prescribes 

that “[e]ach State Party shall take effective legislative, administrative, judicial or other measures to prevent 

acts of torture in any territory under its jurisdiction.” Articles 22 and 25 of the Enforced Disappearance 

Convention is also interpreted to provide for the State Party’s duty to prevent within its territory under its 

jurisdiction [58]. For the crime of apartheid, the International Convention on the Suppression and Punishment 

of the Crime of Apartheid does not require the duty to prevent the commission of the crime, but it does have a 

provision to prevent any encouragement of the crime of apartheid in Article 4. 

In addition to such development, some human rights treaties request States Parties to prevent a 

violation of treaty obligation [59]. From the perspective of IHRL, the positive duties to prevent human rights 

violations is also recognized as a State’s obligation to ensure respect for the right to life and the freedom from 

torture.  

Most recently, the Proposed Convention on Crimes Against Humanity set out the States’ duties to 

prevent and punish crimes against humanity. On August 5, 2019, the ILC decided to recommend the Draft 

Articles to the United Nations General Assembly. The title and scope of the Draft Articles in Draft Article 1 

demonstrate the importance of the obligations of the States to prevent and punish crimes against humanity. 

Draft Article 3 deals with general obligations of States, while Draft Article 4 sets forth the obligation of 

prevention. The duty to prevent is also incorporated into Draft Article 5 of non-refoulement, which requires 

States to ensure that crimes against humanity are not perpetrated as a result of a deportation and transportation 

to the place where there is a real risk of occurrence [60]. Draft Article 4(a) is modelled after Article 2(1) of the 

Torture Convention. It obligates States to pursue actively and in advance measures to help prevent crimes 

against humanity from occurring, through “effective legislative, administrative, judicial or other appropriate 

preventive measures in any territory under its jurisdiction” [61]. 

Article 1 of the First Geneva Convention is interpreted to require States to take appropriate measures 

to prevent violations from happening in the first place [62]. This may be interpreted as an obligation of third 

parties to prevent the commission of war crimes [63]. The States’ duties to take appropriate measures to prevent 

violations of IHRL and IHL is seen in Article 3(a) of the Basic Principles and Guidelines on the Right to a 

Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious 

Violations of International Humanitarian Law of 2005 [64]. 

With respect to the ICJ, the case concerning Bosnia v. Serbia was said to be the only judicial 

consideration of the duty to prevent of multilateral treaty [65]. The judgment recognized that the obligation to 

prevent genocide has a separate legal existence, and its nature is both normative and compelling [66]. It is 

interpreted as a separate duty from the duty to punish by the judges of the ICJ.  

In November 2019, the Republic of the Gambia instituted a proceeding against the Republic of the 

Union of Myanmar (“Myanmar”) before the ICJ, alleging violations of the Genocide Convention through acts 

and failures to act by the Government of Myanmar [67]. The application also requested the indication of 

provisional measures. Gambia asked the ICJ, among other things, to order Myanmar to take all measures within 

its power to prevent all acts amount to or contributing to the crime of genocide [68]. On January 23, 2020, the 

ICJ ordered the provisional measures against Myanmar and held unanimously, among other measures, that 

“[t]he Republic of the Union of Myanmar shall take effective measures to prevent the destruction and ensure 

the preservation of evidence related to allegations of acts within the scope of Article II of the Genocide 

Convention on the Prevention and Punishment of the Crime of Genocide” [69]. 

 

4. The Duty of Individuals to Prevent and Punish International Crimes 

 

Two obligations resting on commanders - the duties to prevent and punish crimes committed by their 
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subordinates - were said to have been born as one [70]. The duties to prevent and punish international crimes 

have been subdivided gradually. Indeed, the early jurisprudence of the ICTY shows that superior responsibility 

could emerge from a failure of a commander to prevent and punish the crimes of their subordinates [71]. 

Commanders and other superiors are criminally responsible for war crimes committed by their 

subordinates if they knew, or had reason to know, that the subordinates were about to commit or were 

committing such crimes and did not take all necessary and reasonable measures in their power to prevent their 

commission, or if such crimes had been committed, to punish the persons responsible. Article 87 of Additional 

Protocol I prescribes the duties and obligations of military commanders with respect to their subordinates, and 

the commander’s responsibility for subordinates’ act of grave breaches of the Geneva Conventions or 

Additional Protocol I is known as superior responsibility and regulated by Article 86, paragraph 2 of the 

Additional Protocol I. Superior responsibility now constitutes a form of individual criminal responsibility 

under Article 28 of the Rome Statute, Article 7(3) of the ICTY Statute, and Article 6(3) of the International 

Criminal Tribunal for Rwanda Statute. A failure to carry out appropriate action against an alleged war crime 

may give rise to the individual criminal responsibility of a commander.  

Superior responsibility, command responsibility, to prevent and punish the commission of war crimes 

by superior’s subordinates is now considered a norm of customary international law applicable in IACs and 

non-IACs [72]. The three elements of superior responsibility, command responsibility, are summarized as: 

“there must be a superior-subordinate relationship; the superior must have known or had reason to know that 

the criminal act was about to be or had been committed; and the superior must fail to take the necessary and 

reasonable measures to prevent the criminal at or punish the perpetrator thereof” [73]. Therefore, this 

responsibility is a form of omission of the duties to prevent and punish the perpetrators. The duties to prevent 

and punish are distinct, and a failure to exercise either entails superior responsibility [74]. 

 

5. The Duties of Individuals to Investigate International Crimes 

 

Individual responsibility for failing to investigate serious violations of IHL is also found in the doctrine 

of command responsibility of IHL and ICL. The duty to investigate serious violations of IHL can be found in 

the doctrine and legal norms of command responsibility. The relevant provisions are Articles 86 and 87 of 

Additional Protocol I, which provide for military command responsibility in relation to crimes committed by 

subordinates, especially in regulating their failure to prevent or punish these subordinates’ crimes [75]. Upon 

fulfilling the duty to punish, a superior or military commander is required to take measures aimed at securing 

an adequate investigation capable of leading to prosecution [76]. Therefore, command responsibility inherently 

contains the duty to investigate. This duty is integral and may be a corollary obligation of the duty to prevent 

and suppress alleged violations of IHL [77]. 

In terms of the duty to investigate under ICL, in Bemba, Trial Chamber III noted that Article 28 (ii) of 

the Rome Statute criminalizes the failure of commanders to repress the commission of crimes or submit the 

matter to the competent authorities for investigation and prosecution [78]. Trial Chamber III further noted that 

the duty to repress encompass an obligation to punish forces after the commission of crimes, and the duty to 

punish includes, at least, the obligation to investigate possible crimes in order to establish the facts [79]. It is 

also reminded that “[t]he military commander will normally only have the duty to initiate an investigation and 

to establish the facts, and, if he or she has no power to sanction, to submit the matter to the competent 

authorities” [80]. The duty to punish and submit the matter to competent authorities arises after the commission 

of crime [81]. In Bemba, although Trial Chamber III found that Mr. Bemba failed to take all necessary and 

reasonable measures within his power to prevent and repress the commission of the crimes and submit the 

matter to the competent authorities [82], the Appeals Chamber acquitted him afterwards. The Appeals Chamber 

noted that one of the witnesses’ testimony indicating the Mr. Bemba’s power to investigate crimes committed 

in the Central African Republic was limited [83]. 

In the time of the ICTY, the judgments on the limits of the duty to investigate under superior 

responsibility were divided among the Chambers. The ICTY Trial Chamber in Čelebići found that the 

accused’s duty to investigate only arose if he was in fact in possession of specific information that put him on 

notice that his alleged subordinates were about to engage, were engaging, or had engaged in criminal conduct; 

therefore, there has been no duty to search for information on the part of commander performing his duty to 

investigate [84]. The ICTY Trial Chamber in Blaskić found that a standard was established after WWII under 

which a commander may be liable for crimes by his subordinates if he failed to exercise the means available 

to him to learn of the offence and, under the circumstances, he should have known and such failure to know 

constitutes criminal dereliction [85]. Therefore, “Čelebići would hold an accused superior responsible if he 

failed in a duty to investigate upon receiving admonitory information, while Blaškić would hold him 

responsible if he failed in a duty to seek out such information in the first place” [86]. Nevertheless, the Trial 
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Chamber’s judgment in Blaškić was later overturned by the Appeals Chamber [87]. 

 

6. The Reasons Behind the Poor Organic Links Between State Responsibility and Individual 

Responsibility to Prevent, Investigate, and Prosecute International Crimes 

 

The three conceptual differences between State and individual responsibility are presented by Benzing 

[88]. First, the enforcement of international law is mainly against State and the one against individuals is 

secondary [89]. Second, the purposes of State and individual responsibility are different by nature. Whereas 

State responsibility is comparable to civil liability, individual responsibility is criminal responsibility in 

international law so far [90]. State responsibility, in general, does not require the element of fault, but the fault 

is an element for certain modes of liability of individual criminal responsibility in international law [91]. 

Against this background, State and individual criminal responsibility may arise simultaneously [92]. 

The reason behind the poor organic or systematic link between State and individual responsibility to 

prosecute, investigate, and prevent may be attributed to these essential differences between State and individual 

responsibility. Moreover, judicial independence and the independence of judges enshrined in each 

constitutional document of international adjudicatory bodies dealing with State and individual responsibility 

may be due to the absence of the established organic link between State and individual responsibility [93]. The 

rise of international individual criminal responsibility may also impact and boost pursuing State responsibility 

of genocide in the cases against Serbia and Myanmar before the ICJ. Nonetheless, the ICJ so far has looked 

into State responsibility regarding genocide but not crimes against humanity and war crimes [94]. 

Even though there appears to be neither established legal logic nor official institutional cooperation 

connecting State responsibility and individual responsibility, reliance on ICTY jurisprudence when the ICJ 

decides State responsibility can be observed. In the Genocide judgments of 2007 and 2015, the ICJ relied on 

the ICTY’s jurisprudence with respect to fact-finding as well as substantive issues [95]. In the 2007 judgment, 

the court concluded that the ICJ should accept as highly persuasive relevant findings of fact made by the ICTY 

at trial, and any evaluation by the ICTY based on fact is also entitled to due weight [96]. In addition, the ICJ 

said that its conclusion regarding special intent (dolus specialis) was fortified by the ICTY’s judgments in 

Krstić and Blagojević [97]. In the judgment of 2015 too, the ICJ considered the ICTY’s findings to be sufficient 

to establish certain facts, and the Court sometimes used the ICTY’s findings as corroboration for the statement 

by Croatia [98]. 

The 2007 judgment interpreted Article I of the Genocide Convention as including both the duties to 

prevent and commission of genocide, though it does not explicitly require States Parties to refrain from 

committing genocide [99]. The heavy dependence on the ICTY may verify that the ICJ is “not well equipped” 

and “even structurally unsuitable” to deal with questions of State responsibility for the commission of 

genocide, if not State responsibility for not having prevented or repressed it [100]. In this connection, one 

should carefully watch the ICTY’s development of and reliance on evidence in the ongoing ICJ case of 

Application of the Convention on the Prevention and Punishment of the Crime of Genocide between Gambia 

and Myanmar.  

 

Conclusion 

 

The two co-existing forms of responsibilities in response to massive human rights violations are State 

and individual responsibilities to prosecute, investigate, and prevent international crimes. These have been 

developed under international law by incorporating the benefits of each. Thus, today, the international criminal 

justice system is regarded as comprising not only individual criminal responsibility but also State 

responsibility, and preferably both State and individual responsibility complement each other [101]. 

It is noteworthy that in dealing with individual criminal responsibility the ICC became more aware of 

the importance of the State’s duties to prevent, investigate, and prosecute international crimes. In May 2019, 

in its decision of Jordan’s non-cooperation, the Appeals Chamber of the ICC found that “[t]he obligation to 

cooperate with the Court reinforces the obligation erga omnes to prevent, investigate and punish crimes that 

shock the conscience of humanity, including in particular those under the jurisdiction of the Court and it is this 

erga omnes character that makes the obligation of States Parties to cooperate with the Court so fundamental” 

[102]. This brief account bluntly links the obligation of States Parties of the Rome Statute to cooperate, prevent, 

investigate, and punish crimes under the ICC’s jurisdiction, even though there is no express provision in the 

Rome Statute for the State’s duty to prevent crimes under the Rome Statute.  

Not only ICL jurisprudence but also the case law of human rights bodies show that the duty to prevent 

considerably overlaps with other duties, such as the duties to investigate, prosecute, and punish [103]. In effect, 

the principle of complementarity has an high affinity for the duty to investigate and prosecute in the case law 
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of the Inter-American Court of Human Rights and the ECtHR. A determination by the regional human rights 

institutions that a State has not observed its obligations with respect to investigation and prosecution of flagrant 

violations of human rights, amounting to international crimes, suggests the State in question is either unwilling 

or unable to investigate and prosecute core crimes before the ICC [104]. The principle of complementarity is 

thus seen as “a non-confrontational enforcement mechanism for duties of States to exercise jurisdiction over 

international crimes” [105]. 

For a more systematic system of international criminal justice, irrespective of judicial independence, 

judicial dialogue between each institution dealing with State and individual responsibility could be encouraged, 

though too much reliance could cause an anxiety for a lack of competence of each institution. The harmonious 

interpretation and complementary enforcement of international legal norms of States’ and individuals’ duties 

to prosecute, investigate, and prevent international crimes should be pursued continuously.  

 

Specifications: An earlier version of the paper was presented at Conferința DECRET 2019 as one of 

the keynote speeches. The author appreciates this wonderful opportunity and thanks Professor Nita Nelu and 

Dr. Alina Ioana Szabo specifically, from „George Bacovia” University, Bacau, Romania. 
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