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Abstract: The notion of juridical contract should be analysed starting from the legal institution of trial 

disposition acts, which can have several meanings. In a broad sense, this legal institution refers to the 

manifestation of the will of the subjects of law, with the purpose of triggering a specific procedure in front of the 

court or to eliminate the obstacles that may hinder or stop the civil trial from the beginning, or with the purpose 

of avoiding an unfavourable situation for one of the parties. For instance, in order to trigger a specific 

procedure in front of the court, which only acknowledges the convention of the parties that express their consent 

in court, the latter verifying that the conditions and forms imposed by the law are complied with, for the 

respective convention to be closed in this context, and the subjects of law can express their intention to request 

the approval of an adoption or, in the case of spouses, they may, under certain conditions, ask a marriage 

annulment through their approval. These two special procedures are considered to be legal juridical contracts. 

A similar situation applies, by law, to the institution of sequestration or to the award order in forced public 

sales, both being classified as execution juridical contracts. In the same order of ideas, the parties of a civil trial 

may agree, in virtue of process disposition, in respect to the forms of trial, in order to insure the process of 

juridical activity, which would otherwise be followed or would evolve in different directions, possibly 

unfavourable to one of the parties or to other participants in the trial. Here are a few cases that may be 

classified in the category of juridical contracts, which concern the forms of trial: voluntary (conventional) 

prorogation of competence; voluntary (optional) joinder of parties; renunciation to exceptions or involving other 

procedural irregularities; principal voluntary intervention directly in the appeal; judging the reconventional 

demand or the request to introduce another party in the trial, together with the principal request, even made 

after the deadline foreseen by the law, but only with the agreement of the opposing party; formulating a request 

to insure the evidence, even if there is no urgency, if the opposing party agrees to it. 

 

Keywords: the principle of disposition; civil lawsuits; subjective civil rights; legal protection; free will; 

juridical contracts. 

 

 

Preliminaries  

 

In order to defend and capitalize upon subjective civil rights through lawsuits, we must 

remember that a civil trial can be normally started at the request of the interested party or, in specific 

cases foreseen by the law, upon the request of a third party, of an organisation or of a public or public 

interest authority or institution. This approach is based on the principle of trial disposition, of course, 

besides other fundamental principles of civil lawsuits. 

In this sense, the parties may not only start a civil trial and set the trial framework as they wish 

but, under the conditions imposed by the law, they may also annul the summons or even the requested 

rights, to acknowledge the requests of the opposing party or to agree with them in order to end the 

lawsuit, fully or partially, or they may even renounce using the remedies at law or executing a specific 
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decision. Actually, the final thesis of art. 9 paragraph 3 of the Civil Procedure Code (CPC) removes 

any doubt and states that each party may use their rights in any way allowed by the law. 

The principle of disposition is a fundamental principle of civil lawsuits, which consists in the 

legal possibility for the parties to dispose of the object of the lawsuit – always represented by a 

subjective, material right – as well as of the lawful means to defend this right. 

Based on this principle, the parties can not only decide the very existence of the lawsuit, 

starting it by trusting the Court with summons or with a reconventional demand, but they can also stop 

an ongoing lawsuit, irrespective of whether or not the debates concerning the respective cause have 

been initiated or even finalised. 

The principle of disposition is not absolute in nature since, although the parties have the lawful 

freedom to decide and express their will, they only do so under the supervision of the judge, who may 

intervene at any time, if needed. 

Thus, the right of disposition of the parties has to be exerted in good will, without infringing 

the rights of third parties and especially without opposing good manners or public order. To the extent 

to which these conditions are not met, the judge called to acknowledge the existence of a disposition 

act of the parties will be able to order the pursuit of the civil lawsuit, even if the parties do not agree. 

At the same time, the principle of disposition must be applied in strict agreement with other 

fundamental principles of civil law, such as: the principle of lawfulness, audi alteram partem, the right 

to defence, of equality of the parties, etc. 

From the perspective of material law, freedom is the possibility for the subjects of law to act 

consciously, according to their wishes, while form the perspective of court law, freedom of will 

(disposition) is a real principle that governs civil law. 

In this sense, the Civil Procedure Code regulates, in Chapter II of its preliminary title, the 

fundamental principles of civil lawsuit, among which the right of disposition of the parties – in article 

9 of the mentioned normative act.  

Thus, the will of the parties has a vital role in the legal context, but its essence is its 

externalisation, that is, its manifestation in factual reality, with the purpose of producing legal effects. 

Legal will is made up of two defining elements: a psychological element determined by inner 

will, and a social element, meaning declared or externalised will. 

Inner will is the real will of a person, as it has been thought and adopted in their 

consciousness. But in law, inner will is not analysed, only declared will is, since inner will is not 

visible; so from a legal perspective, there is no effect, as practically it does not exist in reality, only as 

an abstract concept in the mind of the subject of law. 

Legal will, meaning the determination, the decision a person makes to perform a deed or a 

legal action generating legal effects, is governed by two fundamental principles: the principle of inner 

will – also called the principle of real will - and the principle of autonomy of will - also called the 

principle of freedom of legal civil acts. 

From a lawsuit perspective as well, law gives the parties of a civil lawsuit the freedom to exert 

their civil rights according to their own will and, to the same extent, to decide their own faith from a 

legal viewpoint. Thus, the possibility to dispose of the material right that is the object of the civil 

lawsuit determines the principle of disposition. 

 In virtue of this fundamental principle, the subjects of the legal reports, including trial 

reports, may resort to closing juridical contracts, which are the subject of our analysis. 

 

1. Definition and natures of juridical contracts  

 

a) Defining the notion of juridical contract. As already mentioned, some of the lawsuit 

disposition acts have the same nature as a juridical contract, which made us focus on this notion as 

well. This institution is not new, as it might seem at a first sight. We can say that its origins come from 

http://juridica.ugb.ro/


Acta Universitatis George Bacovia. Juridica  - Volume 8. Issue 1/2019 - http://juridica.ugb.ro/ - 

Gheorghe DURAC, Naiana-Mihaela CĂRPUȘOR 

= ISSN 2285-0171                                   ISSN-L=2285-0171 

Roman law, from the procedure known as litis contestatio, which marks more than the end of an in 

jure procedure and the beginning of another procedural stage -in judicio-, representing the closure of a 

juridical contract through which the parties agree to accept the judicium [1]. 

Other institutions have also been compared to a modern juridical contract, each time on the 

basis of the existence of three essential elements of this notion: agreement of the parties, determining 

the object agreed upon, and the involvement of the judge. Some theories have even launched the idea 

that the civil lawsuit itself would be a contract between the parties [2]. 

What is certain is that such a contract can only occur within a lawsuit and in relation to its 

progress. Of course, the parties may find an agreement, they may grant concessions to each other in 

relation to many legal elements of the civil lawsuit [3]. 

Thus, as an example, we may say that, based on an understanding “as an exception, in certain 

cases the parties are allowed, through an agreement between them, to deviate from the legal norms 

applicable to the prescriptions, as the law expressly mentions the prescriptive aspects from which the 

parties may deviate (duration of the deadlines, modifying the progress of the prescription in what 

concerns the starting moment of its applicability, and the modification of the legal causes for 

suspension or interruption), as well as the conditions and limitations of the agreement of will between 

the parties in this respect” [4]. 

 Still with regards to the rights they may use, the parties in a civil lawsuit may accept 

witnesses when they are not allowed initially (art. 309 paragraph 4 point 4 of the Civil Procedure 

Code), they may agree to request a suspension of the judgment (art. 411 paragraph 1 point 1 CPC), 

they may agree for the main voluntary intervention to be allowed in the court of appeal (art. 62 

paragraph 3 CPC), etc. 

Of the multitude of cases when the agreement between the parties may determine the judge to 

proceed so as to debate the cause and provide a solution as a result of deliberations, the typical 

juridical contract situations have been considered to be the following: conventional competence 

prorogation, ceasing the discussion on the various procedure nullities and formal irregularities, 

withdrawal with the consent of the opposing party, assent of the demands and the legal transaction [2]. 

Of course, we keep our reserves in relation to some cases, as previously mentioned.  

It is obvious that through such conventions, the lawsuit procedure is often simplified, or 

sometimes even the trial is not completed, which facilitates the judge’s tasks as well as those of the 

parties’, who often benefit from avoiding a lawsuit [5].  

In all cases, in order to have a juridical contract, it is necessary to have the participation and 

involvement of the judge, who has the right and at the same time the obligation to verify the scope and 

conditions of the agreement between the parties. 

In specialised literature, the notion of juridical contract has been defined in various ways, 

more concise as well as more detailed. Thus, in a simpler formulation, the juridical contract “is an 

agreement, a convention between the parties, within a lawsuit and before the judge” [2]. 

In a more detailed definition, the juridical contract is “the convention between the parties 

before the judge, within a lawsuit, or the prior conciliation procedure on a lawful matter” [6].   

In relatively recent legal literature, there is also an opinion that the juridical contract category 

can only include the legal transaction finalised by a consent judgment, as it is regulated by art. 2267 

paragraph 1 of the Civil Code and art. 438-441 CPC, which is subject to the control of the Court, with 

the purpose of solving the litigation cause. All the other manifestations of the will that imply the 

agreement between the parties with regards to aspects concerning the lawsuit procedure, such as with 

regards to the involvement of third parties in the civil lawsuit, with regards to evidence and 

evidentiary hearing, with regards to optional suspension, to delaying the judgment, with regards to 

territorial competence, etc., must be included in the category of legal conventions, which requires only 

the approval of the Court, with no effects in what concerns the finalisation, the solution of the object 

of the litigation [7]. 
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b) Characteristics and conditions of juridical contracts. We can say that, from many points 

of view, juridical contracts are similar to regular contracts, which are closed without the involvement 

of the Court. The difference in essence between the two is that juridical contracts are closed in a 

special context (before the judge) and they also have a special object, largely related to the civil 

lawsuit or to some elements of it. 

Considering specifically their context, in compliance with a certain procedure, supervised and 

verified by the judge, we consider that juridical contracts are solemn acts. The presence of the judge is 

without exception compulsory, and the authority that the judges represent and with which they are 

invested allows them to give legal power to a convention signed between the parties. The effects of 

any juridical contract occur only to the extent to which it is acknowledge by the judge and the latter is 

competent, habilitated, to sanction not only the temporary request by the parties but the cause itself, in 

all its complexity [9].  

After recording that an agreement has been reached by the parties, reaching a convention 

concerning the trial he/she judges, and after performing the required verifications and in the absence of 

any impediments, the judge needs to take note of the request of the litigant parties and to certify their 

agreement by issuing a decision as appropriate. Thus, if the agreement between the parties concerns, 

for example, the compliance of procedure acts, the competence of the Court, etc., the Court will take 

notice of the agreement and will continue the trial, which could have suffered modifications or become 

more complex should the respective convention not have intervened. When the agreement of will 

refers to the object of the litigation itself, the Court will stop the trial and issue a decision that will 

close the trial without solving the issue in the regular way [2]. 

The agreement of will must be the result of the consent expressed by all the parties involved in 

the lawsuit, who would reach an agreement meant to satisfy them all with its result. In order to 

generate a juridical contract, it is necessary for the offer made by one of the parties to be accepted by 

the other, and this acceptance must be made known to the competent judge. If the two wills do not 

meet or if they are not in agreement, the contract does not exist. 

Through their commitment to each other, the parties take on responsibilities towards each 

other and also gain advantages with regards to lawful and material rights. Of course, it is possible that 

this convention obliges only one of the parties, the contract benefitting only one of them in this case. 

The obligations taken on by the parties involved in a civil lawsuit out of the wish to close a legal 

convention may have different natures: they may be solidary, alternative, and subject to a deadline. 

The purpose for which the litigant parties close a juridical contract is to make a trade with 

regards to certain elements of the lawsuit or with the lawsuit as a whole. We consider that, in order to 

be able to close a valid juridical contract, the parties are not allowed to deviate from the legal 

requirements. They adopt a certain position, make certain (reciprocal) concessions since the law 

allows them (since they are dispositions) to deviate from a certain (regular) procedure, choosing a 

simpler one or even removing the contentious procedure. 

The fields in which the litigant parties may close a juridical contract are numerous and 

diverse, but not all cases allow the parties to decide as they will. Thus, the parties do not have the 

possibility to close a convention through which they aim to fraud the law or to infringe the good 

manners or public order [9]. We can say that a juridical contract can be closed in as many fields as a 

usual (extra-judiciary) one. 

In any case, a juridical contract can only be signed to the extent to which the parties reach an 

agreement concerning an aspect whose contents is linked to the object of the litigation between them. 

In order to acquire consistency and legal power, as mentioned before, the convention between 

the parties must be acknowledged by a competent Court, which will finalise and “certify” the legal 

operation triggered by the parties with a jurisdictional act, which, having the authority of a case law, 

will give the juridical contract the status of a legal act. 
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In conclusion, taking into account, on the one hand, the specificities of the juridical contract 

and on the other, the (numerous) common points between the juridical contract and common contracts, 

we can say that, from the perspective of their features, juridical contracts are: solemn, synallagmatic, 

commutative (and also random), onerous (and gratuitous), declarative (as well as translative or 

constitutive) in rights. 

 

2. Categories of juridical contracts 

 

Considering the variety and multitude of juridical contracts, it is impossible to list them all, 

but in specialised literature, they have been presented and grouped into three categories. Thus, 

juridical contracts have been classified into: legal juridical contracts, enforcing juridical contracts, and 

juridical contracts per se [2]. 

a) Legal juridical contracts. This category of juridical contracts, which have also been called 

solemn juridical contracts, are closed, as their name says it, in virtue of the law, with the fulfilment of 

juridical forms, whose infringement invalidates the respective contracts. In addition, the participation 

of the judge is a condition for such a contract to have juridical value. 

This category includes, [5] among others, adoption and divorce with the legal agreement of 

the spouses. In the 1865 Civil Code, this category also included purge, the possibility granted by law 

to the acquirer of real estate lien-encumbered to pay creditors - privileged or mortgaged - even if the 

debt had not reached the deadline, with the purpose of freeing the respective fixed good from the 

encumbrances imposed on it, which may have required eviction [2].   

Adoption was considered a juridical (solemn) contract drawn with the participation of the 

guardianship instance, meant to generate a civil relation between two people (the adopted and the 

adopter), a connection similar to natural relations. Stressing the general characteristics and the 

peculiarities of adoption (solemnity, consent of the parties, acknowledgement and approval by the 

Court), it was classified as a juridical contract, although nowadays this opinion is contested with 

various arguments [10].  

Current legislation (art. 451-482 of the Civil Code and Law no. 273/2004 regarding the 

adoption procedure) regulates the basic and formal conditions of approving adoptions, focusing on the 

expression of the consent of the persons indicated by the law before the Court, which is the only 

institution habilitated to approve the adoption. 

As it is presented in the doctrine, as a (complex) juridical act, adoption undergoes several 

extremely important stages, among which: verification by the Court if the conditions required by the 

law are met for the adoption to take place; the expression and acknowledgement of the agreement of 

the parties - also by the Court - and issuing the decision to approve the adoption [11]. We can draw the 

conclusion that through the very important role of the Court in approving the adoption, the latter 

deserves the status of a (legal) juridical contract. Nevertheless, we cannot say that the judge, by 

acknowledging and agreeing to the adoption, substitutes the will of the parties: he only gives it the 

necessary power to have effects. We must not forget the expressed will of the parties, declared in the 

form foreseen by the law. 

Divorce with the juridical agreement of the spouses (divortium bona gratia) is an institution 

that is not consecrated in the legislation of most countries; in Romania, it was not recognized during 

communism, nor in other periods (for example, the Calimach Code). Taking into account the 

regulation of this institution, we can say that it has enough features to be considered a legal juridical 

contract. 

Our current legislation precisely sets the basic and form conditions under which a divorce may 

take place with the juridical agreement between the spouses. Thus, according to art. 374 of the Civil 

Code and art. 929-932 CPC, the divorce with the agreement of the spouses can be pronounced 

irrespective of the duration of the marriage and irrespective of whether or not there are underage 
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children resulted from the marriage. The divorce with the agreement of the spouses cannot be allowed 

if one of the spouses is placed under guardianship. The Court must check the existence of consent free 

of any undue influence or error of both spouses.  

After receiving the request, the Court will verify the consent of the spouses, and on the 

deadline it will check if the spouses maintain their request and if this is the case, it will trial the case, 

without the need for evidence concerning the reasons for the divorce. 

It is important to remember that the agreement between the parties (spouses) is not limited to 

the intention for the Court to dissolve the marriage; the spouses may also agree with regards to the 

ways of solving any request accessory to the divorce. We can note that the institution of divorce with 

the agreement of the spouses, as any other juridical contract, includes a conventional element (the 

consent of the spouses to get the divorce), as well as a juridical element (the confirmation by the judge 

of the convention between the parties, by issuing a definitive decision in what concerns the divorce). 

The decision that pronounces the divorce with the juridical agreement of the spouses is considered 

either winsome or contentious [12]. 

b) Execution juridical contracts. This category of juridical contracts appears in the forced 

execution stage of the civil trial and it is legally based on the general right of lien of unsecured 

creditors, the right to investigation and capitalisation upon the debtor’s goods, etc., and ends with the 

help of the Court. 

Sequestration can be considered an example of execution juridical contract. Sequestration 

occurs based on the principle that the creditors can exert all the rights and actions of their debtors, 

except strictly personal ones, and is implemented as a subrogation [8]. 

As an indirect forced execution, sequestration can be defined as “the form of execution that 

gives the creditor the right to follow-up on the amounts or effects that a third party owes to the 

investigated debtor, and consists of making unavailable the amounts or effects of the debtor third party 

of the investigated debtor, and in forcing the former to directly pay the investigating creditor what is 

due to the creditor, who is the investigated debtor” [12]. 

Sequestration is considered to be a(n) (execution) juridical contract because it is at the same 

time an operation of rendering unavailable the amounts or effects of the debtor, which are in the 

possession of the sequestrated third party, and a juridical assignment of debt, both being more or less 

contractual operations performed under the control, supervision, and participation of the judge. This 

idea can be supported even if the agreement of the parties concerning the means of capitalisation of a 

debt is rather implied than explicitly expressed [2]. 

The adjudication, regulated by art. 854 CPC, which, even if not drawn by a judge, but by the 

judicial executor within the public auctioning, in the forced execution stage of the civil trial, it can be 

included, in our opinion, in the category of execution juridical contracts, since it is an act that finalises 

the legal seizure of a fixed good of the bad-paying debtor, which allows a capitalisation upon the 

respective good (acquired by a third party – the successful bidder) in favour of the investigating 

creditor. 

The agreement of will between the parties is not manifested in this case, either, it is at most 

assumed. When taking on this obligation, the debtor agreed that, in case they do not pay upon the 

deadline, they will be subject to the execution actions foreseen by law. However, the intervention of 

the authority – the executor – who draws and presents the awarded deed that finalises the bidding, 

grants this procedure the nature of a(n) (execution) juridical contract. 

c) Juridical contracts per se. In this type of juridical contracts, the will of the parties is much 

more present: such a contract occurs only if the parties, as per their will, request the Court to take 

action of their request. Juridical contracts per se cannot exist outside the juridical procedure, of the 

civil trial. 

This category of juridical contracts can be divided into two groups: juridical contracts 

concerning the forms of trial, and juridical contracts concerning the litigation basis. 
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Juridical contracts concerning the forms of trial include: voluntary (conventional) 

competence prorogation (art. 126 CPC); voluntary joinder of parties (art. 59 CPC), (express) 

renunciation to exceptions or invoking other procedural irregularities; principal voluntary intervention 

directly in the appeal (art. 62 paragraph 3 CPC); trial of the counterclaim or of the request to introduce 

another person in the trial, although made after the deadline foreseen by the law; formulating a request 

to insure the evidence, even if there is no urgency (art. 359 paragraph 2 CPC). 

Juridical contracts concerning the litigation basis are, among others: renunciation to the trial 

upon the first deadline when the parties are legally summoned or subsequent to this moment (art. 406 

paragraph 4 CPC) and the juridical transaction finalised by an expedient decision (art. 438-441 CPC). 

We cannot agree, as many authors do [8], with including assent into this category, since this is 

an essentially unilateral trial act. 

In closing this section, we can say that in general the juridical contract, like any other contract, 

has effects only between the parties involved in the trial, who participated in closing the convention, 

effects that can be contractual as well as juridical, and the decision issued in Court to certify the 

agreement between the parties is usually a res judecata [12]. 

 

Conclusions 

 

In performing the jurisdictional activity, two of the fundamental principles of civil trial occur 

naturally and necessarily: the principle of disposition and the principle of the active role of the judge. 

It is incontestable that based on disposition, the trial parties can exert their will upon the result of the 

trial, but disposition, as a legal prerogative, cannot manifest itself except within the limits of the law 

and under the control of the competent authority. 

The freedom of will of the subjects of law is restricted in the hypothesis that public interest 

comes first, and that they are regulated by imperative norms. People, as subjects of juridical relations, 

do not have sovereign authority, but the reasonable limits imposed by the law do not hinder the 

manifestation of the principle of disposition – moreover, they protect it, contributing to avoiding 

consequences that would contradict the legitimate interests of the participants in the jurisdictional 

activity. 

In conclusion, irrespective of whether we name them juridical contracts or that we identify 

them as juridical conventions, all the manifestations of the will of the parties, through which they 

agree on the aspects referring to the trial procedure or to the solution of the trial, are the expression of 

trial disposition, a principle that does not operate in absolute, since the Court plays an active role in 

verifying the opportunity, lawfulness, and legitimacy of the will of the parties, and which at the end 

will sanction the respective act.  
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