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Abstract: The article analyses the judgement rendered in the case I.C. v. Romania, and the effects of this 

conviction on the rights of the victims – persons with disabilities, evidenced by the addition of several articles in the 

Criminal Procedure Code. Furthermore, necessarily, the article also raises the problem of the evolution and adaptation 

of the offence investigation methods based on the level of vulnerability of the victim. 
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Introduction 

 

The domestic law regulates the rights of persons with disabilities in Law no. 487/2002 on mental 

health and the protection of people with mental disorders – republished [1], Ordinance no. 137/2000 on the 

prevention and sanctioning of all forms of discrimination – republished [2] or Law no. 448/2006 on the 

protection and promotion of the rights of disabled persons – republished [3]. These laws were subject to 

change from time to time as a result of Romania’s alignment to the relevant European legislation [4]. At the 

time of the criminal proceedings in the case regarding the injured person I.C., the Criminal Procedure Code 

did not include any specific provisions on the protection of victims which are persons with disabilities. 

Subsequently, new rights for this category of vulnerable persons were introduced directly or indirectly, both 

in the Romanian Criminal Code and in the Criminal Procedure Code or other specific instruments [5]. 

Under the Romanian legislation, disability is perceived as a handicap, a physical, psychical or mental 

condition limiting the person’s movement, activity, reception. Initially, the Law no. 448/2006 on the 

protection and promotion of the rights of disabled persons, defined disabled persons as persons that, as a 

result of a physical, mental or sensory condition, lack the capacity to normally perform daily activities, 

requiring protection measures facilitating their recovery, social integration and inclusion. With the 

amendment made by Emergency Ordinance no. 84/2010, following the implementation of the European 

directives [6], the definition was modified in that that disabled persons are those persons the access whereof 

to equal chances to the social life is entirely prevented or limited by the social environment, not adapted to 

their physical, sensory, mental and/or associated disability, requiring protection measures facilitating their 

social integration and inclusion. Therefore, how such persons are perceived is entirely different, they are no 

longer seen as people who need to adapt to the environment, it’s the environment that should adapt to their 

disabilities, so that they may exercise their rights equally to the others. 

The European Court of Human Rights passed judgment so far in several cases regarding Romanian 

nationals with disabilities, finding violations of art. 6 (Ion Gheorghe v. Romania, 19215/04) [7], of art. 2 

(The Judicial Resource Center on behalf of Valentin Câmpianu v. Romania, 47848/08) [8], of art. 3 (I. C. v. 

Romania, 36934/08) [9]) or of art. 8 (A.M.M. v. Romania, 2151/10) [10]. Recently, a new conviction was 

rendered in E.B. v. Romania, 49089/10 [11]. Other cases are pending (Stoian v. Romania, 289/14 [12], Neagu 

v. Romania, 49651/16 [13]). 
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I. The judgement rendered in I. C. v. Romania (36934/08) 

 

In May 2016 the ECHR ruled in the case 36934/08, (I. C. v. Romania) holding that there has been a 

violation of art. 3 of the European Convention on Human Rights [14]. The case concerned the violation of 

the criminal procedure rights of a minor aged 14, person with disabilities. I. C. filed a criminal complaint 

regarding the offence of rape in January 2007, alleging that six persons were involved in the offence, 3 of 

them minors and 3 adults. Following investigations, only two adults stood trial and were subsequently 

convicted, however, not for rape but for sexual intercourse with a minor. 

The authorities were faced with two versions presented by the parties involved. On the one hand, I. 

C. alleged that she had been the victim of rape, and on the other hand, the two men on trial alleged that the 

sexual intercourse was consensual. 

I.C. disagreed with the legal classification of the offence, therefore, after the end of the proceedings 

as provided under the Romanian law, she appealed to the Court. Notably, I.C. criticised the fact that, in the 

absence of material evidence of rape (such as traces of violence on the body or a forensic examination report, 

evidence commonplace in such cases), the authorities gave precedence to the defendants’ testimonies. 

Furthermore, I. C. also criticised the fact that the Romanian authorities failed to take into consideration her 

young age or that in February 2007 she had been diagnosed with a mild intellectual disability, raising the 

presumption of both physical and psychical vulnerability. Finally, I.C. noted that as a minor victim, the 

Romanian criminal procedure system failed to protect her rights. 

After a careful review of the evidence produced in this case, the ECHR held that the Romanian 

authorities failed to take into account a series of circumstances which increased the victim’s vulnerability, 

focusing on the absence of material evidence of rape. Therefore, they didn’t take into account the victim’s 

vulnerability based on the age or the previously diagnosed intellectual disability, on external factors such as 

the time and the low temperature when the offence was committed (at night, in January), or the victim’s post-

traumatic condition, no psychological examination of the victim or testimonial evidence – witnesses close to 

the victim (friends, teachers, neighbours, etc.) - having been produced in this case. 

Consequently, The Court held that there has been a violation of art. 3 of the European Convention on 

Human Rights. 

 

II. The Criminal Procedure Code in force at the time of the criminal sentencing 

 

At the time of the criminal trial, the Criminal Procedure Code of 1968 was in force. It contained no 

special provisions for the situation where the injured person is a minor with disabilities. The existing 

provisions concerned minor offenders. As regards the case of minor victims, the Criminal Procedure Code in 

force at that time made provisions only for the possibility to initiate the civil action of its own motion if the 

victim had suffered damages as a result of an offence and the mandatory proceedings in court, even when the 

minor injured person had not joined the proceedings as a civil party (art. 17 and 18). As regards the 

notification of the criminal bodies where the victim was a minor, the Code only made provisions for the case 

where the minor in person, with the approval of the legal representative, should the minor have a limited 

capacity, or the legal representative should the minor lack capacity, would initiate the notification (art. 222 

par. 6). There were also provisions concerning the obligation of the court to rule on the damages awarded to 

a minor victim, even when the proceedings were not joined by a civil party (art. 348, art. 476). If the 

prosecutor brought civil action in the interest of a minor, the prosecutor could also exercise the means of 

appeal, should they be unsatisfied with its resolution (art. 362). 

 

III. The Criminal Procedure Code currently in force 

 

After the entry into force of the new Criminal Procedure Code, in 2014 [15], the status of the victims 
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has changed [16] and they also gained new trial rights [17]. Moreover, as of the Code’s entry into force, new 

regulations were introduced regarding the rights [18] and methods of investigation of the offences depending 

on the level of vulnerability of the victims [19] or of the persons suspected of having committed an offence 

[20]. An important role in the change of vision of the Romanian legislator, was played, besides the 

transposition of the relevant European regulations [21] by the ECHR case-law, the case I. C. v. Romania 

being of reference in this respect. 

Therefore, at the time of writing this article, the Criminal Procedure Code contains provisions 

regarding the victims – persons with disabilities, which it considers vulnerable victims (art. 113 par. 2). 

Furthermore, their trial rights vary based on their position in the criminal trial: main subject of the trial 

(injured person), party (civil party), or witness (protected or not). Unlike the Criminal Procedure Code in 

force at the time when the criminal sentence was rendered in the case under review, the new Code provides, 

next to other options, as regards minor victims, for the criminal action to be initiated of its own motion as 

well, when the complaint should be directed against the perpetrator who is in fact the minor’s legal 

representative (art. 289 par. 8, 295 par. 3). Moreover, the prosecutor has the obligation, not merely the option 

to initiate the civil action on behalf of the minor victim (art. 19. par. 3) and to request the introduction of the 

party with civil liability in the proceedings (art. 21). If the parties reach a settlement regarding the civil side 

of the case, and the civil action is initiated by the prosecutor, such settlement must be sanctioned by the 

latter. Furthermore, for the same purpose of protecting the civil interests of minor victims, art. 27 par. 5 of 

the New Criminal Procedure Code, states that in the case where following a final criminal judgement, new 

evidence shows that the damage was not fully remedied, the difference may be claimed by a separate action 

in the civil court. The legislator does not specify who can claim such difference, but seeing how all other 

paragraphs in art. 27 concern the injured person or the successors thereof, we conclude that they may be the 

claimants in such action. We assume however that should the victim be a minor after the criminal judgement 

becomes final and should new evidence show that the damage suffered by the victim as a result of the 

offence was not fully remedied, the initial civil action having been initiated by the prosecutor, the latter could 

be the claimant in a separate action for the difference in damages. 

Art. 81 concerns the rights of the injured person in general, applying as well to minor victims or 

victims with disabilities. It must be noted that the new regulation provides for mandatory legal assistance if 

the victims are minor, but not if the adult victims are persons with disabilities. Therefore, it is up to the court 

whether to appoint a legal counsel if the court finds that the victims cannot defend themselves. 

New regulations were also introduced with respect to the evidence, means of obtaining evidence and 

evidentiary procedures. Special rules were added regarding the hearing of minor victims or victims with 

disabilities, where it is necessary to establish in advance that there are special needs of protection. Therefore, 

art. 111 was supplemented with paragraphs 6-10 containing special provisions regarding the hearing of 

victims on premises designed for or adapted to the purpose of not interfering with the smooth running of the 

trial or with the rights and interests of these persons, their hearing intermediated by, or in the presence of, a 

psychologist or another victim counselling specialist, or someone recommended by them, thereby avoiding 

any negative effects on their psychical condition. Furthermore, under the new regulations, the hearing of the 

victims as well as any rehearing, provided that it is strictly necessary, must be conducted by the same person. 

If we are dealing with victims of sexual crimes as well as in other cases where, as a result of the 

circumstances in which the offence was committed, it is considered necessary, the hearing of the injured 

person may only be conducted by a person of the same gender as the injured person, upon request. If the 

victims are minors, the audio or audio-video recording of their hearing is mandatory in any case. When the 

recording is not possible, this must be mentioned in the injured person’s testimony, clearly stating the reason 

why the recording was not possible. 

Art. 113 on the protection of the injured person and of the civil party was also amended, stating that 

the special protection measures listed under art. 125-130 with regard to protected witnesses, may also apply 

to the injured or to the civil party. Hence, if they are under 14 years of age, the hearing must be attended by 

one of the parents, the guardian or, if we are dealing with a ward of an institution, then the representative of  

the institution must be present. If they cannot be present or if they have the capacity of suspect, defendant, 
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injured person, civil party, party with civil liability or witness in the case, or if there are reasonable 

suspicions that they may influence the testimony of the witness, the hearing must take place in the presence 

of a representative of the  guardianship or of a relative with full legal capacity, as established by the judicial 

body. The protection measures that may be applied to such vulnerable victims include home surveillance and 

protection or the provision of temporary lodging; the accompaniment and protection of the person or family 

thereof during travels; the protection of identity data, by assigning a pseudonym that the victim will use to 

sign the testimony; the hearing of the victim without the presence of this person, using audio-video channels, 

with distorted voice and image, whenever the other measures are insufficient. 

 

Conclusions 

 

The New Criminal Procedure Code brought changes to the status of the victim within the criminal 

trial, the latter being able to participate either as injured person, either as civil party, and in some cases, as 

witness. The Law no. 135/2010 entered into force in 2014, and the ECHR rendered its judgement in the case 

I.C. v. Romania in May 2016. The Code already underwent several amendments, either following several 

decisions of unconstitutionality, either as a result of the implementation of European legislation. As for us, 

we believe that the ECHR case-law as well has a significant influence on the legislator when it comes to the 

amendment of the law. As it turns out, paragraphs 6-10 of art. 111 regarding the hearing of victims with 

special needs, the measures that may applied to the them during the criminal trial and the evidentiary value 

of the testimonies of injured persons, were added by Emergency Government Ordinance no. 18/2016. 

Furthermore, art. 113 on the protection of the injured person and the civil party was amended by the same 

ordinance, as well as the provisions in art. 124 par. 5 regarding the obligations of witnesses under 14 years of 

age. It must be noted that it was also in 2016, by Law no. 30/2016 [22] that Romania ratified the Convention 

of the Council of Europe on preventing and combating violence against women and domestic violence 

adopted in Istanbul on 11 May 2011 and signed by Romania on 27 June 2016. 

Therefore, the judgement rendered in the case I.C. v. Romania had remarkable consequences on the 

criminal trial, increasing the measures and rights of vulnerable persons and leading at the same time to 

changes in the methods of investigation of crimes where the victims are such persons. Hence, the criminal 

investigation bodies have to change their strategy regarding the hearing of such persons, to take their 

vulnerability into account, to equip the hearing chambers with technical equipment, and in certain cases, the 

investigation bodies must have the same gender as the victim. Practically, they have an obligation to play an 

active role, also focusing on rules of evidence determined by the specificity of the victim’s vulnerability.  

We see therefore that the legislator is trying as much as possible to adapt the legal environment to the 

disabilities of these persons, so that they may exercise their rights under equal conditions as the others. The 

judgment rendered in the case I.C. v. Romania proved however that the law practitioners, namely the 

criminal investigation bodies, must adapt their investigation means, tactics, rules of evidence, based on the 

victim’s vulnerability, which is sometimes evident or which must sometimes be presumed. 
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