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Abstract: The concept of whistleblower does not represent a novelty in Romanian legislation, it was introduced 

since 2004 by Law 571 / 14th of December 2004 regarding the protection of the personnel from public authorities, 

public institutions and other bodies that report law breakings, but the scope of reference was limited to organizations in 

the public area. The recent case of Bradley Birkenfeld, a very well known american private banker, rewarded by the 

Internal Revenue Service with the amount of 104 million dollars for removing the light of the financial transactions 

carried out via UBS GROUP AG( fined with the amount of 780 million) in an attempt to hide money from revenue 

service in the country of origin, brought into debate the need for the completion of the legislative framework both at 

national and international level with elements from American law relating to this concept, to be able to be implemented 

in the field of money laundering. Starting from the basis of legal existence, which unfortunately has not led so far to a 

case of the scale of the one in the United States of America, the system of prevention and control of money laundering 

would benefit from a tool in addition, at least at the theoretical level to provide data and information which can be 

exploited by means of financial investigation. 
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Introduction 

 

Fighting against money laundering was, is and will surely be considered in the future one of the most 

important concerns for the global community, as the criminal activity gets more and more diverse valences 

that challenge hard the international systems for prevention and fight against this scourge. Lately, one could 

see a sharp concern of international and European organisms and organisations in order to ellaborate and 

adopt some regulation standards, may they be compulsory or having a recommandation character that should 

be able to give the involved institutions the efficient legislative instruments in the field of money laudering. 

Of course that some of these legislative solutions adopted along time were proven effective, meaning 

that important steps were made in fighting against organized crime groups specialized in „money 

laundering” for various clients involved in committing severe offences such as drugs, human, weapons 

trafficking, money counterfeiting, embezzelment, tax evasion, customs evasion, a.s.o. Many times, these 

activities of money laundering are extremely difficult to prove due to the fact that incriminating factors vary 

from one jurisdiction to another. Thus, „when speaking about US legislation, the money laundering crime is 

sanctioned no matther that the deed the money came from is a crime or not; France only incriminates the 

money laundering originating from crimes and offences and Germany only in case of certain offences [1]”. 

 

1. The legislative framework on money laundering in Romania 

 

In Romania, the proces of regulating in money laundering field started by passing the Law no. 21 / 

1999 and continued with the Law 656 / 2002 for preventing and sanctioning money laundering, also for 

establishing some prevention and fighting measures of financing for terrorist acts, law that suffered, in its 

turn, several transformation processes. Nowadays, Romanian Parliament has passed a new law for 

preventing and fighting against money laundering and terrorism financing, also for amending and 

supplementing some legislative documents, that has as goal to internally implement the EU Directive 
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2015/849 of European Parliament and Council from 20th of May 2015, regarding the prevention of using the 

financial system for the purpose of money laundering or terrorism financing [2]  and UE Directive 2016/2258 

of the Council from 6th of December 2016 [3]. 

Within the legislative act, that is Law 656/2002  for preventing and sanctioning money laundering, 

also for imposition of measures for preventing and fighting terrorism financing, under article 29, paragraph 

1, letters a-c, money laundering crime is defined, being avenged with jail from 3 to 10 years: 

a. change or goods transfer, being aware that they originate from criminal offence activity, for the 

aim of hiding or dissimulating the illicit source of these goods or for the aim to help the person that 

committed the crime the goods originate from,  to escape from pursuit, court trial or sentence execution; 

b. hiding or dissimulating the true nature of the source, location, disposition, circulation or goods 

ownership or rights concerning these goods, knowing that the goods come from crime comitting; 

c. the acquisition, ownership or the use of goods, knowing that these come from crime comitting. 

 

Of course that along time,  the process of interpreting the rules in force regarding money laundering 

has known several changes, the latest being the result of some decisions of the Romanian High Court of 

Cassation and Justice [4]   or of Romanian Constitutional Court [5] that did not have a significant impact on 

investigative activities developped by law enforcemenet authorities. We say this because the methods and 

techniques of investigation for the money laundering crimes, out of which, in our opinion, the most 

important is represented by financial investigation, have their roots mainly in the activity of collecting, 

analysing and use of the information. As described in the doctrine [6], the sources for obtaining the 

information start from the data base and human sources and continue with newspaper investigations, the 

results of the verifications ran by officers with such duties, various documents from law firms , financial 

consultants, competitor companies in the field, customs brokers, carriers or estate agents. These information, 

once obtained need afterwards complex activities of interpretation, integration, analysis and corroboration in 

order to result a material that will serve as a foundation for a criminal investigation during which convincing 

evidence is submitted for proving the criminal activity and also for developing a financial investigation to 

identify financial flow, movable and immovables assets belonging to criminal organizations. This process is 

quite difficult and does not automatically lead to positive results regarding the possibility to prove the entire 

criminal activity. 

 

2. The legislative framework in the United States of America 

 

From the point of view of the possibilities the law enforcement agencies have to prove the illegal 

activities developped in the field of money laundering, the legislation in the USA [7] gives the possibility to 

the law enforcement structures to protect the identity of a person that gives any information about illegal or 

unfair activities that take place inside a public or private organization.  

The most recent example about the functionning of the law concerning the whistleblower is 

represented by the famous case of Bradley Charles Birkenfeld, a private American banker that, in 2007 made 

a series of disclosures regarding the bank policies of giants in the field and we are talking here about UBS 

Group AG, that, by means of opening and operationalisation of some bank accounts and some related 

operations helped several American citizens to circumvent the federal tax system and to protect their fortune. 

Based on the information he gave  to the USA Department of Justice, UBS Group AG was forced to pay a 

fine of 780 million dollars and to give information about the American citizens that were clients of the Swiss 

bank.  

Nevertheless, Bradley Charles Birkenfield was prosecuted by the USA Department of Justice for 

conspiracy to fraud and was convicted to 40 months in prison and a fine of 30.000 dollars.  

Though, because of  the information given to the IRS (Internal Revenue Service) he was rewarded a 

prize of 104 million of dollars.  

The example of the USA was then followed by other states that began, in their turn, investigations 

against their own citizens that had accounts at UBS Group AG, such as Belgium, Germany and Israel. 
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3. The whistleblower in the Romanian legislation 

 

In Romania, since 2004, has come into force [8] Law 571 / 14th of December 2004 regarding the 

protection of the personnel from public authorities, public institutions and other bodies that report law 

breakings. As for the law application, since its beginning, it is stipulated that: „the present law establishes 

some measures regarding the protection of the persons that denounce  or inform about law breakings within 

public authorities, public institutions and other institutions, committed by persons having management or 

execution  positions that work in the authorities, public institutions and other budgetary institutions stipulated 

in art. 2” In art. 2 are enumerated the authorities, institutions and other budgetary institutions, as follows: 

„authorities and public institutions within central public administration, local public administration, 

Parliament’s staff, Presidential Administration working apparatus, Government’s apparatus, autonomous 

administrative authorities, culture, education, health and social assistance public institutions, national 

companies, local and national autonomous administrations, also to national state owned companies”, also to 

„persons appointed in scientific and consultative boards, specialty commissions and in other collegial bodies 

belonging to or affiliated to public authorities or institutions”. 

As one can easily observe from the text structure, the lawmaker had in mind as addressability but the 

persons that denounce or inform only law breaking regarding authorities, public institutions and budgetary 

institutions, the structure of the text being a strict interpretative one. By virtue of this observation, one can 

say without a doubt that Romanian legislation protects but persons that denounce facts that concern the 

activity developped within the public frame. 

At the same time, within the article 3, paragraph 1, letter b, the whistleblower is defined as: „the 

person that makes an act of apprehension according to letter a) and which is part of one of the public 

authorities, public institutions or other units stipulated at art. 2” and within letter a) it is given a definition of 

the term public interest whistleblowing, representing „the notification made in good faith regarding any fact 

that implies breaking the law, the professional deontology or the principles of good administration, 

efficiency, effectiveness, economicity and transparency”. From the text we can draw some conclusions 

regarding, on one part the type of persons that can make such apprehensions and which, according to the law, 

have to be part of public authorities, public institutions or other units mentioned, fact that underlines the 

limited range of application of  the law, only to public field activities, private bodies being excluded. 

Further analysing the facts that constitute law breakings and which, the lawmaker considers being 

public interest whistleblowing, we observe that these are represented by corruption crimes, crimes 

assimilated to corruption, crimes directly linked to corruption, false offences and offences committed in the 

course of employment or in relation to that, crimes against financial interests of European communities, 

practices or preferential, discriminatory treatments in performing job requirements of the units, breaking the 

stipulations concerning the incompatibility and conflict of interests, abusive use of material or human 

resources, manifesting political taking sides in relation to job requirements, excepting the persons pollitically 

ellected or appointed, law breakings in relation to the access to information and decisional  transparency, law 

breakings regarding public acquisitions and non-reimbursable financing , incompetency or negligence while 

on duty, subjective evaluations of the personnel during the recruitment, selection, promotion, demoting, 

discharging process, breaking of administrative procedures or setting some internal procedures without 

maintaining the law, issuing administrative or other acts  that serve to group interests or favours, defective or 

fraudulent management  of public or private patrimoine belonging to public authorities, public institutions 

and other units, breaking other legal dispositions that impose respecting the principle of good administration 

and of protecting public interest. SO, in the lawmaker’s opinion, corruption crimes and other alike, also those 

protecting the UE financial interests represented the main targeted objectives that needed supplementary 

protection mechanisms. It is easily understandable the attitude of Romanian lawmaker regarding this law if 

we observe attentively the fact that the year of entering into force of this legislative act is the end of 2004, 

year that was characterised by a multitude of legislative changes able of closing the files, thus preparing 

Romania to become a member of EU. In this context, at that time it was very important to fight against 
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corruption crimes and the juridical frame was being prepared for the strict use of pre-acession and acession 

European funds. 

In chapter IV of the law are enumerated the protection mechanisms whistleblowers will beneficiate 

of. One can see the fact that among these means of protection for whistleblowers there is no material reward 

for the person to expose the enumerated facts the lawmaker had in mind. Unfortunately, when reviewing the 

cases in which corruption crimes were investigated or behaviours that do not comply with professional ethics 

and deontology, it can be observed that few cases of public interest warnings were signaled and these were 

not made public. 

Actually, in the document entitled „National Anticorruption Strategy”, drawn-up for the period 

2016-2020, it is remembered the fact that among identified vulnerabilities there is a weak knowledge of 

regulations in force regarding public interest whistleblower protection „there a significant deficit of 

knowledge for the employees and managers regarding the legal integrity standards (protection of public 

interest whistleblowers, ethical counselling, post-employment  prohibition – pantouflage, management of 

sensitive positions”. 

Another stipulation in the mentioned document reiterates the international commitments assumed in 

this respect [9]: „on the occasion of OECD ministerial commission from March 2016, Romania has reiterated 

its intention to actively work for obtaining the statute of member with full rights of OECD and to become 

participant within the Working Group for the Fight Against Corruption in International Transactions, in order 

to join the OECD Convention and by signing the declaration of ministers of justice, Romania has committed, 

among others, to continue the efforts  to fight corruption, to improve the international cooperation, to 

promote a better protection of public interest whistleblowers and to consolidate partnerships between public 

and private sectors against corruption”. 

 

Conclusions 

 

Of course that the fight against corruption in all countries, but mostly in the countries with newly 

established democracies represent a very important matter and the adopted measures for prevention and 

fighting against this phenomenon were, are and will be a priority for authorities but, at the same time we 

should not forget that a phenomenon continuously rising is that of money laundering and the negative 

consequences for the companies where this fact was out of control.  

Having in mind that our country is in the middle of the process of implementing the EU Directive 

2015/849 of the European Parliament and Council regarding the prevention of using the financial system for 

the purpose of money laundering and terrorism financing, it would be useful and interesting to promote a 

parallel debate  on the necessity to extend the law frame regarding the use of whistleblowing also in the 

private sector and we are especially reffering to the entities that manage important financial cash flows with 

remarkable implications in preventing and fighting  their use in activities related to money laundering and 

financing terrorism.  

More exactly, we are talking about the completion of the normative frame, either of whisleblower 

law or even of the law regarding money laundering by defining and creating some protection and rewarding 

mechanisms for the whistleblowers that give information related to the aimed  field.  

In other words, we propose, on the one part, to extend the regulating frame as to include activities 

from the area of preventing and fighting against money laundering and terrorism financing and on the other 

part the inclusion in the definition of the term whistleblower also for the persons that are part of the private 

sector (banks, ensurance companies, bet houses, a.s.o.).  

More than this, we consider that, by extending the institutional frame,  the law must define and 

harmonize other protection and rewarding mechanisms for the persons that are able to give information that 

can be used for the aim of preventing and fighting against the phenomenon of money laundering. 
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