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Abstract: In a confusing political context, in 2002, the Government issued the Emergency Ordinance no. 31, 

aiming, as the title shows, to ban fascist, racist or xenophobic organizations and symbols and to promote the cult of 

persons guilty of committing crimes against peace and humanity. In this study we analyze the offense of publicly promoting 

the cult of persons guilty of committing genocide, humanity and war crimes, as defined in the first part of art. 5 of the 

Ordinance, in the form gained after the amendments brought by Law 217/2015. 
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Introduction  

 

In the year 2002, in a confusing political context, generated by the pressures exerted on Romania for 

joining the Atlantic structures, the government issued the Emergency Ordinance No. 31, aiming, as the title 

shows, at the prohibition of organizations and symbols with fascist, racist or xenophobic character and at the 

promotion of the cult of persons guilty of committing crimes against peace and humanity. Since the date of 

issue and so far, this normative act has undergone several changes in order to make it more effective in 

combating the alleged facts. As the sociological studies also show, we must emphasize that neither at the time 

of the adoption of the Ordinance nor during the period that has passed since then no dangers of the nature of 

those which it incriminates have been signaled. So, not the existence of dangers at the social level was the 

motivation of this legislative approach. Moreover, the project did not even have its determination in any 

political program that would be ratified by popular vote, so that the legislating would be one of democratic 

essence. A broad modification of the ordinance was carried out by law 217/2015, which caused strong reactions 

of appeal and rejection from the public opinion on the grounds that it censors freedom of expression. The law 

tightens the sanctions on the facts already incriminated by ordinance, citing, in the explanatory statement, the 

need to increase efficiency in combating this kind of offences. This motivation is, however, unreasonable. The 

tightening of penalties to a certain type of crime would be justified by the alarming increase of casuistry and 

the intensification of the social hazard to the values defended. But the jurisprudence in this area shows that 

since the adoption of the ordinance no facts of the nature of those incriminated in this normative act have been 

registered. So, the exposure of reasons that insists on the necessity of tightening sanctions is contrary to 

jurisprudence. 

 

I. Analysis of the offence referred to in article 5 of the EO no. 31/2002 

 

In this study, we only deal with the analysis of the crime of public promotion of the cult of people 

guilty of committing crimes of genocide, against humanity and war crimes, defined in the first part of art. 5 of 

the Ordinance, in the form acquired after the amendments brought by law 217. The content of the entire text is 
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as follows: “The act of the person to promote, in public, the cult of persons guilty of committing crimes of 

genocide, against humanity and war crimes, as well as the fact of promoting, in public, ideas, concepts or 

Fascist, Legionnaire, racist or xenophobic doctrines within the meaning of art. 2 (a). A), shall be punished by 

imprisonment from 3 months to 3 years and the prohibition of some rights.”  

So, a first way of committing this crime is to promote, in public, the cult of people guilty of committing 

crimes of genocide, against humanity and war crimes.    

We're trying, in the following, to explain the essence of the legal rule expressed by this text, because, 

as we will see, it raises many question marks in terms of clarity, and the legal norm, especially when dealing 

with a criminal law, should not give rise to any confusion, as they also generate arbitrary behaviors and abuses 

from the enforcement bodies. If such a thing happens, it means that the citizens' rights and freedoms entrusted 

in the Constitution are free of guarantees and the legal order is no longer specific to the rule of law.  

Returning to the text, it first draws our attention the verb "to promote" which we do not consider 

suitable for the meaning that is intended to be printed on the alleged crime. According to the Illustrated 

explanatory Dictionary of the Romanian language "to promote" means to graduate schools, courses, studies, to 

advance in a function, degree, service, to highlight the qualities of some products in order to enhance their 

attractiveness from the public consumer for sale purposes.  Therefore, "to promote... the cult of people" is a 

literal construct that causes perplexity and, of course, confusion. "The cult of people", means admiration, 

respect or awe, implies a completely different manifestation than that of promotion. It would have been more 

appropriate to use the verb "honor" or "respect" or "homage." We infer that they have been avoided, in good 

conscience, considered by the legislature to be incompatible with the "bad" status of the persons concerned.   

Neither the phrase "cult of persons" is enlightening for the above text to have clarity. We consider the 

work of these people, their morality, the prestige they enjoyed during their lifetime, the way they honored their 

public utility functions, the contribution they brought to the cultural and scientific progress of humanity or the 

so-called "crimes of genocide, against humanity and war crimes"  for which they were indicted and convicted?  

The expression "cult of persons" may mean any reference to those "guilty" of committing the offences 

specified in the text. Therefore, even the exploitation of their scientific works and creations can meet, by 

interpretation, the content of the "promotion" crime. There are works that cannot be studied and understood 

through a complete detachment of the authors' personality. So, according to the law in question, these works, 

regardless of their value, cannot be the subject of studies, public debates, popularization, either in the didactic 

process or in other areas, and we think that, in their absence, training and education of young people becomes 

poorer and foreigner to its national foundation and the culture becomes equally damaged as well as all that is 

of the spiritual life of this nation. And then, we are forced to conclude that, by law, our access to culture is 

restricted, we are banned from the assertion of national identity, if we consider that many of the stigmatized 

were the promoters of the ideals of national justice, leaving us an impressive work as testimony over time and 

shield of the sacred rights of the Romanian people.  

Under this law, reference names of the Romanian culture and spirituality, such as Constantin Noica, 

Petre Ţuţea, Mircea Vulcănescu, Gheorghe (George) I. Brătianu, Radu Gyr, Vasile Voiculescu, Nechifor 

Crainic, Pamfil Şeicaru, Visarion Puiu, Vintilă Horia, etc., can no longer be aforementioned in public space, 

and through public space we understand, firstly, the institutions of culture and education. The fault of these 

titans of Romanian culture and spirituality but also martyrs of the Romanian nation was that, in the tragic 

moments of the mid-20th century, they were on the side of the national interest, fighting for the right cause of 

the Romanian people. For this fault they had to suffer severe convictions, persecutions and physical humility 

from the regime established in the country's leadership from 23 August 1944, a regime found under the total 

control of the Soviet occupant. So, an occupation regime staged lawsuits for the decapitation of intellectuality, 

thereby seeking to decimate the national spirit, so that the Romanian people can be transformed into a 

population without faith and without moral landmarks and, therefore, easy to master. Nowadays another 
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regime, although not officially claimed from that of the 50’s, continues, with much "dedication" and zeal, its 

“work”.  

Secondly, equally confusing is the way of establishing the guilt of people who would have committed 

crimes of genocide, against humanity and war crimes. According to art. 2, lit. C, of the EO 31/2002, in the 

version amended by Law 217, it shall be deemed guilty of committing such offences the person definitively 

convicted by a Romanian or foreign court or by any judgment recognized in Romania, as well as the person in 

charge of an organization whose criminal character was established by the judgment of an international 

criminal court.   

A first remark is that, compared to the previous text referring to "crimes against peace and humanity", 

the new format introduces the phrase "crimes of genocide, against humanity and war crimes".  We believe that 

this replacement has been generated by the need for adaptation to the changes to the terminology that have 

occurred in criminal law since the adoption of the new Criminal Code. However, there is a big question mark 

to which an unequivocal answer is impossible to give. By introducing the phrase "crimes of genocide, against 

humanity and war", as is the current name of title XII of the Criminal Code, the legislature established as 

criterion of guilt only the name of these crimes or their factual content? If we consider the facts committed, 

judged and condemned before the entry into force of this law, they cannot have the effects that the current 

regulation lays down. The principle of non-retroactivity of laws is categorically opposed to this fact.  

Although the legislator uses the phrase "crimes of genocide, against humanity and war", we intuit that 

he is considering not only the facts that will be performed in the future, but especially those perpetrated during 

World War II. Intuition goes from the fact that Ordinance 31/2002 pays special attention to the Holocaust, in 

relation to which the other objectives pursued by this normative act, for example banning of organizations, 

symbols and facts with fascist, legionnaires, racist or xenophobic character are. However, we point out that the 

expression "crimes of genocide, against humanity and war" used in the text of the law, allows to take into 

account only those offences that coincide, in terms of factual content, with those defined by the current 

Criminal Code. In view of this serious confusion, it is transferred to the judicial practice the difficult task of 

interpretation which, at best, will make this normative act unenforceable or generate abuse, and we believe this 

fact is extremely serious. 

 

II. Brief historical look at the justice of the 50’s   

 

Given the fact that the legislature is considering the sentences given during the Stalinist occupation, 

we are forced to understand the spirit of this law, to make a retrospective on how the act of justice has been 

done during this dramatic time for the Romanian people.  

As it is known, the coup d'état on August 23, 1944, brought Romania to the Antihitlerist coalition. 

However, with all the effort of war and its contribution to the victory against Germany, its cobelligerent state 

status was not recognized. Soviet Russia has decided its condition of defeated country in order to exploit it and 

communize it, according to its imperial plans. Practically, since the war, a tyrannical occupation regime has 

been established in Romania, which would emphasize the drama of Romanians, undermine the postwar 

restoration process and even alter the vitality of the Romanian people for a long time. Given that this process 

was the consequence of an international "fair" in front of the Soviet occupant, there was nothing left but internal 

resistance. However, it had to be removed by decapitating the intellectuality, the elite of the Romanian Army 

and the head of the historical parties.    

In 1945, several normative acts were issued as legal instruments for the dire genocide to which a 

significant part of Romanian intellectuality in all areas had fallen victim to. After the experiences, it appears, 

"unsuccessful" of the Laws 50 51 [1] issued when Soviet Russia still strengthened its position as "master" of 

Romania [2], Law 312 [3] was adopted. As its title shows, the stated goal of the law was the prosecution and 

sanctioning of those guilty of "the country's disaster" or of "war crimes". Are being targeted, of course, all 
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those who, during World War II, were part of the state's driving apparatus, who either sustained or simply 

appreciated, in a certain way, the decisions that Romania had taken during this period. It is known, however, 

that Romania had fallen prey to the game of interests of the two great European powers, its boundaries were 

decided by dictations and also any chance of defense was blocked, so that, in the end, the disaster of this "fair" 

would become the head of prosecution against Romanians. This results undoubtedly, even from the formula 

"are guilty those who" from the debut of art. 1 and art. 2 of this law, followed by the enumeration of the facts 

whose authors could not have been anyone other than Romanian citizens. We emphasize that, by using such a 

formula, the law establishes the presumption of guilt, a rule after which the judiciary of dictatorial regimes 

works. Not the special post-war situation, as sustained in some "analyses", justifies such a criminal policy, but 

the interest of the Soviet occupant to transform Romania into a guberniya. The contrary opinions are not of 

good faith nor excusable, by lack of information.  

There is no need to refer to all 17 facts that are listed in the two articles to understand the spirit of this 

normative act, in the sense that it was conceived in order to give satisfaction to the winner, to "legitimize" the 

status of "liberator" and to strengthen its position in the occupied territory. We take, just for example, the deed 

incriminated in art. 2, lit. "a". According to this text, they were considered guilty of the country's disaster, by 

committing war crimes, those who decided to declare or continue the war against the Union of Soviet Socialist 

Republics and the United Nations. Without going into the details of the geopolitical context in which Romania 

has entered this war, we allow ourselves to make the point that, regardless of the coalition it was in, it has 

followed nothing more than to defend a righteous cause. If we reckon that the date of 22 June 1941 marked the 

beginning of the war for Romania, then the Romanian state could be considered the aggressor, especially as it 

also was in an alliance with Germany. This sentence would only be valid if it ignored the aggression that Soviet 

Russia triggered against Romania only one year earlier, in June 1940. The ultimatum, considered a declaration 

of war all the same, the military operations undertaken by the Soviets against the Romanian administration and 

army in retreat [4], as well as the genocide that the Romanian population of Bessarabia, Bucovina and Herta 

County were subjected to are undeniable evidence that Romania was not the aggressor and that military 

operations started on 22 June 1941 had no purpose but the liberation of these territories and the rescue of the 

Romanian people from the extermination to which they were subjected to by Soviet. 

 So, if the law decided that the country's disaster was caused by declaring war against the Soviet Union 

and not by its aggression against Romania, all those who, in one way or another, were involved during that 

period in the leadership of the country and its military decisions, either expressed their agreement with state 

policy at the time, were considered guilty, ab initio; the judgment was nothing more than a formality to give 

an appearance to the extermination process of those Romanians who, through their intellectual value, 

associated with love towards the country, would have constituted a hindrance to Soviet imperialism. The nature 

of the penalties, i.e. death or hard labor for life, the result of the latter also being, as it had to happen, the 

physical elimination of the detainees, shows that this was the purpose of the law. 

The same law regulates the procedure of prosecution of the facts incriminated in article 1 and 2, 

resulting from their analysis, that they were established to give course to an ordered justice and not an impartial 

and independent one to guarantee the fairness of the Justice Act. There is no need for an in-depth analysis to 

support such a conclusion, but merely to cite several rules of such a judicial procedure.    

Thus, the research of these facts was entrusted to the "public accusers" appointed by "high Royal 

Decree", on the proposal of the Minister of Justice. The fact that the law imposed only a minimum of conditions, 

namely Romanian citizenship, the majority and lack of gender difference, gave the Minister of Justice the 

freedom to appoint whoever he wanted. It is understood that they preferred docile persons who would act 

according to the objectives pursued by the Soviet occupant. Not even the condition of legal studies, which 

would have inhibited, as far as possible, the inhumane practices of prosecution of blamed people. The powers 

attributed to these accusers were virtually limitless.  Notified ex officio of by the Council of Ministers they 

could resort to any method (arrests, raids, searches, pick-up of criminal bodies and acts, including with secret 
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character, from wherever they were, assets freeze, etc.)  in order to collect evidence on the accused and the 

facts imputed to them. The magistrates, registrars, financial experts, experts from other areas were obliged, 

under the sanction of the law, to give them support and also to execute their provisions. The acts undertaken 

by the public prosecutors, including the arrest, could not be attacked through any path. With the prosecution 

all the accused goods were struck by unavailability, the measure continuing to produce effects in the event of 

their death, the research and judgment being carried out against their heirs. 

The judgment of these facts was carried out by a special court, called the "People's Court", made up of 

Romanian, major, male and female citizens, elected among the seven political groups that, then, formed "the 

Government of Democratic concentration". The courts consisted of nine members, two magistrates and seven 

judges of the people, appointed by the Minister of Justice. They couldn't be recused. The sitting was held after 

a simple scheme, at the end of which the court pronounced the ruling. The law required that the meeting notes 

be summed up. The judgment could only be appealed to the High Court of Cassation and justice only for the 

bad composition of the court or the wrong application of the penalty. The appeal shall be declared orally before 

the Court and shall be judged within three days.  

It is understood, from these rules that it was a “special” procedure, which was to be carried out within 

a short term, the law establishes that the prosecution and trial of those guilty of the country's disaster or war 

crimes should be made by 1 September 1945. I note that law 312, on the basis of which these processes were 

conducted, entered into force on 24 April 1945. And this term, extremely short for such processes, comes to 

confirm that, in fact, it was not an act of justice in the true sense of the word, and it was practically impossible 

to carry out procedural acts that would be imposed, as it has been said, by a legal camouflage designed to 

disguise the genocide planned by the Soviet occupant and the government imposed by it to Romania. The 

urgency had only one cause, namely the removal of any form of opposition to the country's Sovietization plan, 

and the post-war situation, characterized by confusion, instability and the presence of foreign troops, was 

extremely favorable and should be harnessed to the fullest. 

 

Conclusions  

 

Numerous historical and legal studies supporting this thesis were elaborated. In it the martyrs of the 

Romanian people who found their end in this diabolical machine, improperly called, "justice" were mentioned, 

the collaborationism of some Romanian citizens was blamed. Since the time of the former regime, when the 

Romanian ethnic element has hardened into the structure of the Communist Party, replacing the allogeneic one, 

investigations have been disclosed and public damasking has been made on the crimes committed during this 

period.   

All the more so, today, when the state has been organized on democratic principles, the official position 

of condemnation of this period should be firmer and unequivocal. However, we find with surprise that although, 

officially, communism has been condemned, the judgments of the "People's Court" which, as has been shown, 

has been an instrument available to dictatorial power ever since is legitimate by normative acts. Constituted 

for this purpose, it has worked outside the rules and principles that guarantee fair justice, such as the separation 

of judicial functions, presumption of innocence, the finding of truth, the right to defense, respect for human 

dignity, law enforcement in time and space, non-retrospective law, etc. 

Instead of being treated as an unfortunate fact in the history of the Romanian people and, at the same 

time, the object of study for a clearer highlight of the causes that generated it and the conditions that favored 

it, so that the data obtained would allow the establishment of a safer and more prosperous path for the Romanian 

people, the "legislature" of Romania today, under "democratic" conditions, gives it legal consequences. As 

shown above, they also aim at the identity values of the Romanian people. A "puzzle" instead of conclusion: 

how does it happen that today's activists of the cultural genocide that the Romanian people are subjected to are 

just the sons of those who communized Romania in the 50’ and altered its spiritual essence? What diabolical 
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arc over time has occurred and how has it become that the Romanian nation is brought into the state of having 

no right but neither the power to react?   
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