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Abstract: In situations when the law is that often mistakes as to nature and basics certain civil contracting 

relations, set up once the gratification documents concluded, doctrinaire arguments that claim the need for their clear 

distinguishing and regulation, is the main solution that could determine our legislator to review current legal 

framework. Despite this, when such documents are concluded, the authors’ inner will must be examined based on very 

special and specific requirements, meaning that on them depend further condition of patrimony, respectively the 

pecuniary condition of the person who managed his/her goods/assets without having the right to a consideration. 
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Introduction 

 

From the start, it worth mentioning that the main goal that determined us to make a study in the field 

of donation is identified in the ambition to „create a new legal structure for the donation agreement”, taking 

into consideration the fact that its actual structure is rather „worn out and mending, so that there is no place 

left for any rag”.  

To examine in detail and multidimensionally what the donation agreement is, namely in order to 

provide a true legal framework and, at the same time, a different one from the current one, there were used 

scientific works and papers by Moldovan and Romanian authors in this area, by respectively being used 

historic, systemic, deductive, prospective, empiric and comparative research methods.     

So, to initiate a study in the legal field or any other, you should firstly set the main definitions that 

are to be used in the paper and which in fact represent the cornerstone for the entire system of standards, 

rules and regulations, which set up the legal frame for the subject matter. The same applies to the donation, 

which needs to be clearly defined in order to avoid any discrepancies, confusions as to its identification and 

distinguishing among other liberalities, despite that they have a lot in common, which are to be addressed 

and implemented in various contexts and in particular legal relationships. Obviously, this study shall not 

limit only to give the definition for donation or donation agreement, but to others to, such as: liberality, 

gratification, which are necessary to understand the field that we refer to, and to analyze other subjects 

related to: specific features of the donation agreement, role of inner will to conclude a donation agreement, 

need to avoid including some gratification documents into the legal framework of donation, grounds and 

requirements to terminate the donation agreement, etc. 

Besides the terminology for „donation”, a word used in talks and contexts when a person donates the 

other money or goods without counting on a consideration, this subject shall undergo a more comprehensive 

and complex study. It regards namely the phrase showing the legal purpose of the action to transfer a good 
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(asset) on a free basis from the grantor’s property into the grantee’s propriety, an action that materializes and 

generates responsibilities under a certain civil agreement, namely the donation agreement. 

Usually, the defining of a civil agreement starts from consulting its contents and meaning provided 

in the civil law, contents assigned by the legislator following doctrinaire consultations and debates. We shall 

also follow this sequence as here it shall come off its features and the reasons for launching new critics and 

talks on this subject. 

So, under art. 827 of the Civil Code, the donation agreement means an agreement by which a party 

(grantor) commits to increase the patrimony of the other party (grantee) from his/her patrimony for free [1]. 

From the beginning we shall highlight that under its actual content and definition, the donation is done only 

based on unwritten law (by tradition) (transfer of asset from the grantor to the grantee), meaning that it may 

also take any other forms (waiving a right, savings, etc.), which mistakes it with other categories of legal acts 

of gratification, such as: to transfer a debt, binding, assignment of debt etc. Or, these documents also have 

the purpose to increase the patrimony of the person gratified based on the patrimony of the grantor and, 

respectively, they may be achieved through all translated legal proprietary means, which will result in 

increasing the patrimony by traditional means, in fact this aspect should be specific only to donation.  

In our opinion, also voiced in other works [2], the concept that laid the basis for regulating the 

donation agreement is not either an inappropriate and inefficient one, or a perfect one. Despite this, the 

Moldovan doctrine, when adopting the Civil Code in force, had not taken into consideration such issues as: 

reasons that determined our legislator to choose namely this strategy of regulation? Discrepancies and 

confusions that might arise when interpreting other categories with liberality status, which of them are in fact 

donations and which are not? What are subtle arguments in distinguishing them from the donation 

agreement? etc.  

Or, when giving back the debts, by the instrument concluded between the creditor and debtor, which 

absolves the latter from the debt, does it increase his patrimony from the creditor’s means, doesn’t it?  

It is obvious that all this time the doctrine had admitted that different acts of gratification may be 

integrated under the category of donation, so the assignment of debt on a free basis being considered an 

indirect donation and returning a debt is a form for voicing the subject matter of the donation agreement. 

This is also the case of third party beneficiary or assignment of debt.  

Namely due to these reasons, in our opinion, the current concept laying the basis for the definition of 

donation is to be reviewed and concretized, besides that the donation agreement is for centuries claimed as a 

real contract that is considered validly contracted and producing legal effects once the assets transferred from 

the grantor to the grantee. 

 

1. Peculiarities of the donation agreement 

 

Nevertheless, yet getting to other debates, we consider necessary to take out from the legal content of 

the definition for the donation agreement its specific features, which are the main benchmarks for studying 

and familiarizing with details important for the area of liberalities. 

In the opinion of some national authors [3], the legal definition of the donation agreement provides 

for the following features: 

- The purpose of donation is to increase the patrimony of grantee. We consider this feature 

fundamental as one cannot speak about donation as long it has a real nature and is meant to gratify the 

grantee from proprietary viewpoint. Therefore, an advice, a consultation, even an idea given to a person for 

free shall not be considered a donation (category of liberality), though this is a gratification action from the 

category of disinterested ones, which might generate some pecuniary advantages for the benefit of 

beneficiary. For instance: to give a business idea, which subsequently in implementation could produce 

pecuniary benefits that increase the patrimony of person who got that idea, should not be considered as a true 

donation, as the cause of increase of the patrimony of grantee must be proportional to the decrease of 

patrimony of grantor, which is not the case in this situation. Or, the donation is of the category of those 

liberalities that diminish the patrimony of person who owns it, and in the situation described above, the 
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patrimony of person who provided this idea, does not decrease. At last, the increase of patrimony of person 

who has been given an idea for free does not increase thanks to the author of idea, but due to its 

implementation, the latter being the direct cause of increase in patrimony and not the idea. In this context, it 

must be enhanced that the example given above is not included either in the category of disinterested 

gratuitous acts, if that idea has no proprietary content (has no pecuniary value), it means it was offered with 

no intention to increase the patrimony of the person to whom it was suggested, thus saving some money, but 

otherwise she/he had to pay a price for it.  

- Increase in patrimony of grantee produces based on the patrimony of grantor free of charge. 

Obviously, a condition for considering the donation which has as result the diminishing in patrimony, 

namely this must be owned by the grantor and not by another person. If anyone contributes to increase the 

grantee’s patrimony from the account of other person or from the goods that he/she does not own, then this is 

not a donation agreement. For instance, taking away goods and giving it as a present to another person 

should not be considered a donation, even if the grantee is honest-minded, as art. 827 expressly stipulates 

that to consider the donation as a factor for increasing the grantee’s patrimony from the grantor’s account, 

and in the case described, the grantor (thief) is not the owner of the good he donated. It shall not be 

considered donation either the transfer for free of an object found, as in this case the civil law expressly sets 

out in art. 324 paragraph 1 of the Civil Code that the movable property found is further owned by his/her 

owner and not by the person who found it – the supposed grantor. It worth mentioning, in the legal context of 

increasing the grantee’s property, that the legislator does not set a certain amount for increasing the 

patrimony, living room for understanding that regardless of the value of property granted, in all these 

situations it is subject to donation. What about non-significant donations (manual gifts) that the legislator 

specifies in the law (art. 832 of the Civil Code), provides their classification, the limits a gratification act is 

considered a real donation and limits it is considered an insignificant donation. Or, one may observe in the 

laws of other states (art. 1011 of the Civil Code of Romania) there are set the limits to the action by which 

the beneficiary’s patrimony has been increased, which shall not be considered a donation. Under the 

mentioned requirement „movable tangible property in amount of up to 25.000 lei may be subject to a manual 

gift, except for situations provide in the law”, but under paragraph 2 to the same article „indirect donations, 

disguised donations and manual gifts shall not be covered by requirements set out in paragraph (1)”. 

- Increase in grantee’s patrimony is intended by the grantor to gratify (animus donandi). Rightly it 

is the author’s statement [4] who says that the gratuity in the donation agreement relates to its basics. Before 

getting into the basics of gratification, we consider necessary to specify that the gratification has a 

patrimonial scope. Once created through a donation agreement legally concluded, it is made a transfer of 

naked property, but it shall have no patrimonial purpose until the grantor transfers the property to the 

grantee, and it shall last as long as the service provided is not followed by a similar service (with patrimonial 

purpose). Though, the grantor following the gratification may expect to a similar benefit, this could be only 

non-proprietary, as something emotional, care, respect or a special attitude by the grantee. So, as you may 

note herewith, the emphasis is put on tradition (asset transfer) and not on increasing the grantee’s patrimony 

as by concluding the donation agreement, though it does not equal with the transfer of the property right, as 

the property was not transferred, as the donation is a real contract, the grantee’s patrimony increases no 

matter what, namely with a personal right, right that makes the contents of the patrimony rights [5].  

 

In this order, we would also like to underline besides the features of donation agreement that 

distinguish it from other contracts on a free basis, besides the gratification, to its essence is related the 

liberality, a phenomenon that we will try to define below. 

So, as subject matter of all bilateral legal instruments, especially the gratification ones, the post-

contracting condition of the patrimony of person who owns it depends mainly on their nature. Meaning that 

if an agreement for free is by its nature a disinterested gratification, that the holder’s property does not 

diminish, but when this gratification is by its nature a liberality, the property of person who ruled out based 

on the legal document respectively decreases. Gratuitous and disinterested agreements shall be considered 

the gratuitous mandate contract, bailment agreement, gratuitous deposit, etc. 
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Donation is included in the category of liberalities, where the liberality shall take into consideration 

2 elements: one - material, economic element, which lies in diminishing the holder’s patrimony and the 

correlative increase in patrimony of the gratified person, and second a moral, intentional element, 

represented by liberal intention (animus donandi) [6]. 

But, the intentional element mentioned above is not relevant for donation and, in general, for 

liberalities, once the inner will, meaning the grantor’s intention cannot be known, more over it cannot be 

shown. There are very rare cases when the grantor transfers an asset into the grantee’s property without 

having a moral goal, even if not having the right to claim it, and correlatively, the grantee has not to provide 

it.  

In fact, such donations may be done between persons who do not know each other, donations made 

to paupers, religious organizations, etc. 

 

- The donation agreement is included in the liberality acts. The specialized literature defines 

liberality as well by other elements and significances, getting as a starting point its etymological meaning. 

Thus, the etymology of word „liberality”, has its origin in the Latin word liber (free), the doctrine shows that 

it has a triple meaning: an action by a free man, an action that liberates (frees) the holder and the gratified 

person, and, at the same time, the expression of freedom, of human dignity [7]. Considering those three, you 

may observe that just one is appropriate to donation and to other liberalities too. From legal viewpoint, it is 

absurd to assign to the meaning of liberality the meaning to be free. Nor the explanatory dictionary of 

Romanian language has assigned any explanation for the word liberality. The explanation given by this 

dictionary is other than the legal one and refers, as a matter of course, to generosity, kindness, being more 

likely to a human quality. But here, the dictionary includes the legal meaning of this word as well, namely - 

act of disposition for the benefit of another person, even this is also not correct. But this is not the case.  The 

third element of liberality depicted in the doctrine, referring to liberty and human dignity, has nothing to do 

with the donation and liberality from legal point of view.  

As a conclusion, to exclude any confusions and misinterpretations related to donation, we consider 

that liberalities in legal terms must refer to actions leading to decrease of the holder’s patrimony and to 

increase the patrimony of gratified person.   

Thus, we consider the opinion reading that through liberalities the holder agrees with the intention to 

gratify, to gratuitously transfer to another person, action that diminishes his property and may influence the 

devolution of inheritance, or for the purpose of modification (where a bequest, which produces its effects on 

the date of death of person leaving the legacy), or of anticipation (where a donation, which produces its 

effects exactly as of the date concluded) [8].  

Therefore, it is very important to remember that the donation should not be equaled strictly with 

liberality, acts of liberality being diverse, as all refer to diminishing of property and do not take into 

consideration the form it is done, the moment when this made or current obligations between the parties 

(here we refer to remission of debt). 

In conclusion, we would like to make a remark that the legislator should take into consideration 

namely the need to review art. 827 paragraph. 1 of the Civil Code, to define the donation agreement as a 

legal act of liberality, by which the grantor commits to transfer an asset to the grantee with the purpose to 

gratify him/her and to increase the latter’s property based on his property.  

This definition, we believe, includes all elements that describe a donation agreement as a liberality 

among liberalities, by highlighting the element of gratification as a basic element and its real nature too, as 

long it refers expressly to the transfer of an asset, which relates to the sense of tradition, without mentioning 

already the essence of liberality that it clearly and incontestably identifies with.  

Pursuant to this point of view, we consider that the donation agreement should benefit from a 

separate treatment amongst the other liberality acts, being on the top of the list of liberalities. 

For this purpose, it would be sufficient in the legal definition of the donation agreement to put 

emphasis on tradition, this being mandatory for considering a donation.  
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In this context, we appreciate how it was approached, defined and set the place of donation by the 

Romanian legislator. The donation agreement together with the bequest was placed in the category of 

liberalities, classifying those based on their type and class, the last being the type and the first being the 

class. 

At the same time, we could observe that our legislator does not make any difference, as the donation 

has been assigned a more universal meaning, and that he does not put emphasis on tradition and has not 

excluded other gratification acts from its legal area, leads to its mistaken with the latter (bequest, debt 

remission, gratuitous debt assignment, third party beneficiary, gratuitous annuity, etc.).  

 

Respectively, it should be clear that the donation is a peculiar legal act of gratification among the 

other gratification acts, which together with them create the group of liberalities. Therefore, the Civil Code 

of the Republic of Moldova is to be „reshaped” by creating a separate section for liberalities and which is to 

govern appropriately the legal regime of all liberality acts briefly (as most of them are described in detail in 

sections governing areas they are part to), it obvious that the donation is to be placed on their top. 

As a model we can take the Romanian civil law (Title III. Liberalities. Chapter I Ordinary 

Instructions. Section I.  Temporary Requirements. Art. 984 Definition and categories, art. 985 Donation, 

article 986 Bequest) [9]. 

There were also added indirect donations (debt transfer, gratuitous debt assignment) in one single 

article titled: Indirect donations, and here we would like to mention that insignificant donations (manual gifts 

in amount of......) do not make the subject matter of this article.  

We mentioned that the Romanian civil law has excluded indirect donations from the area of 

donation, by providing them with the same legal regime as disguised donations, and we do not agree with 

this. Or, despite that the indirect donations are done via indirect ways, they have anyway as result the 

grantor’s property diminishing for the benefit of the grantee’s property, but the disguised donations should 

be generally classified as null legal acts, undergoing all effects of nullity. 

 

2. Role of inner will to conclude a donation agreement  

 

As the first part of work was dedicated to study the essence of donation, based on its definition, this 

chapter shall be dedicated to the consent (agreement) of the party making the donation and mainly to the 

grantor. Or, an unsound person, who gave his/her free consent cannot be the main element as to capacity to 

contract an agreement.  

By the way, the legal doctrine has been given special attention to the consent when concluding any 

legal gratuitous act, especially the liberality ones, as donation, as it diminishes the grantor’s property, this 

being the main element of agreed act.  Obviously, a donation agreement to be considered valid, a special role 

is played by the grantor’s judgement against the grantee’s, a position that we are to describe later.  

As it could be observed in the judicial practice, a mandatory element of consent voiced by the 

grantor is the intention to gratify or to satisfy the grantee, without having as purpose any proprietary 

advantages [10].  

Usually, the consent is analyzed based on its elements, namely the inner will and the one declared. It 

is clear that the consent declared shall not arise any difficulties as to interpretation, as it could be seen when 

the asset is transferred from the grantor to the grantee, moment that fulfils the requirement of donation 

validity. But, difficulties related to understanding, identification and approval are generated by the element 

of inner will, and its role in determining the person to donate is obvious, which leads to continuous 

discussions that we cannot avoid. 

For sure, the correct understanding of multiple legal issues related to elements of inner will depend 

mainly on the definition for legal will in general, which is very important. Moreover, that any legal act has as 

basic feature a declared will, it produces legal effects and supposes the social recognition of that action [11]. 
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In the specialized literature, the talks referring to the legal will as a basic element of the legal act has 

been studied by more authors, who managed to give a well-grounded appreciation, which we shall take as 

basis for interpretation as to adaption to the legal structure of donation.  

Thus, according to the opinion of some of them [12], the legal will is a decision taken by a person to 

act or an action having legal effects. It shall get legal effects when it is construed as a legal document. The 

same author says that the doctrine revealed the existence of two principles governing the legal will, 

respectively the principle of autonomy of will and the principle of bad will.  

In the modern law, even the principle of autonomy of will is recognized, the will is not unlimited 

anymore, but it has rather a relative nature, being limited by the public order, morals and manners, and civil 

standards. 

In the opinion of another Romanian author [13], the will may be defined as an impulse determining 

human activity to achieve certain goals, on condition that those goals do exist. It is a complex element, both 

from psychological and legal points of view. Under legal aspect, the will is complex as it joins in its structure 

two elements: consent and cause (aim, goal). 

As mentioned above, the inner will of grantor counts the most in voicing the consent necessary to 

conclude the donation agreement. Thus, though the donation is made on a free basis, according to the inner 

will, being closely related to the cause (goal), the grantor in most situations counts on a special attitude, 

respect and consideration on grantee’s behalf, this should not be equaled to a payback as it has no 

patrimonial background. At the same time, the exteriorized will is not the same with the inner will, though 

there are cases when they are the same, but this does not affect anyhow the free agreement voiced by the 

grantor. Our opinion is also confirmed by some opinions provided in the specialized literature when one 

speaks about the element of legal will. 

So, the legal will includes two elements: one that is inner, psychological and other external, social 

and voiced. To produce legal effects, the inner will must fulfil the following requirements: to be free and 

sound; to be animated by the intention to produce legal effects; to be exteriorized. The legal will may be 

exteriorized in various forms, the civil law dedicating the principle of consensus as general rule. But there 

are situations when it is necessary to observe the official form, otherwise this may be sanction by voidance of 

legal act. There shall arise no problem when the inner will is the same with the declared, exteriorized will. 

But there are a lot of situations when the inner will does not coincide with the external will. Discrepancies 

between the internal, real will and the exteriorized one do not counter against the drawing-up of a legal 

document. Despite this, the national law against the legal requirement says that the declared will is the one 

that produces effects, being binding for third parties [14]. 

Regarding the role of will against the grantee, though it is less relevant, it is important and necessary. 

We highlight this fact as often the inner will of grantor is not the same with the voiced one.  

In other words, if outside there is done a gratification, the inner will (goal) of grantor may be 

different. For instance, the grantor owning a 25-ton tank and being unable to get rid of it as nobody wants to 

buy it, and to transport it to the junkyard is more expensive than the price of the tank, and by donating it, he 

could get rid of it. Here the issue is not that complicated, as regardless of the inner will of the grantor, it 

could be that the tank might be useful to the grantee, once he provided his agreement to get it into property, 

the result being positive.  

The situation would be different when the subject matter is a non-productive land, situation when the 

land tax may determine its owner to alienate it even on a free basis, as anyone will not buy a burden and to 

waive the property right over the land has no sense. Or, under art. 338 paragraph 2 of the Civil Code, the 

owner’s obligations related to an asset he gave up are terminated when a third party obtains the property 

right over that asset. In this situation, the burden for paying taxes and duties shall be on the grantee and this 

is the moment of consent by the grantee, which is almost as important as the grantor’s consent.  
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3. Discussions on the need to avoid including some gratification acts in the legal framework of 

donation  

 

There are happening daily pecuniary gratification acts, which according to their nature and purpose, 

though they are liberalities, they cannot be included in the legal framework of donations.  

These are premiums and bonuses, tips, gifts as some unimportant and habitudinal prizes, discounts, 

price cuts etc. We call them „material acts of gratification” in order not to believe that we refer here to legal 

acts of gratification, others than donation. Moreover, we wanted to show that they are material and not legal 

acts, to exclude the idea to consider them as legal acts or donations.  

All material acts of gratification described above shall result for the holder only in natural 

(imperfect) obligations, which do not enjoy any support by the state and is not a specific element for legal 

instruments, and especially for the donation.  

Respectively, it is also said that there is no free intention when imperfect civil obligations are 

executed voluntary [15]. 

Thus, most of gratification instruments mentioned, especially premiums and tips, though they are 

apparently considered as donations, they are just a form of generosity in exchange for a service that goes 

beyond the limits of the one that should be provided based on a report having as subject matter to provide 

services to a client. Therefore, even if a client offers a tip besides the payment for services provided, this 

does not include in the category of gratification instruments, much more the donations, if it determined by a 

similar service that the gratified person is supposed to provide. 

In the context, we must admit that the regime of cuts in price and discounts is little different from 

that of premiums and tips, but in the end has the same destiny, their nature determines not to include them in 

the category of donation.  

Even if based on their peculiarity they increase, by saving, the patrimony of person who takes 

advantage of them, they are not considered real donations as long as through their setting it is intended to 

obtain a proprietary advantage from the owner, much more that it does not diminish his property. This was 

mentioned in order to highlight that no matter the sum of cuts in price, they will never affect the real value of 

goods, in other words it shall stop at the line delimiting the real value of product from the claimed profit. 

 

4. Recommendations for reviewing the concept of annulling the donation  

 

Following the examination of legal requirements related to the donation agreement, we have 

identified an urgent need to review the concept that laid the basis for the regulations regarding its annulment. 

This is necessary due to the same reasons that have determined the contracting relationships in this area, by 

the development of related regulations, by changes made in the human concept and aspiration, by the 

negative effects of the previous legal regime, which has shown its drawbacks in time, proving to be 

inefficient as to values to be protected. 

Therefore, taking into consideration that this issue has been approached in other works too [16], we 

would like to make some recommendations to improve the national framework for regulating the grounds 

and requirements for annulling the donation, among which: 

- to set up a general rule of irrevocability of the donation agreement; 

- to include in the legislative drafts situations when a donation may be revoked, as an exception from 

the general rule – irrevocability of donation, and to those set out presently in the civil law to be added the 

case of non-informing of the grantor by the grantee about the preparation of an offence, by which an attempt 

is made on his life and health”; 

- to impose the revocability for ingratitude, both to donation and the promise of donation set out in 

art. 830 of the Civil Code; 

- to expand the list of cases that serve as ground for unilateral recall of donation; 
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- to review the text describing the condition when a donation agreement may be terminated, where 

diseases supposed to be deadly; 

- to clearly delimit the reasons and conditions for recall, resolution and nullity of the donation 

agreement, etc. 

 

Conclusions 

 

Development of events observed in a rather short period as to regulation of different categories of 

relationships, including those resulting from contracting relationships on a free basis, need a different 

approach by the Moldovan legislator. The desideratum for a new approach is an emergency in such 

conditions, claimed by heritage values that need to be protected, both those owned by private persons and 

those owned by the state, under the obligation it has towards citizens.  

Reasons and arguments provided in this work are in our opinion rather convincing and sufficient to 

understand what would be the consequences and results of the faulty legal framework that governs the 

donation agreement. 

At the same, we are confident and hope that the solutions proposed shall make aware the legislator, 

shall determine him to review the concept that served as basis for setting-up the legal framework in this area, 

by taking into consideration all suggestions and recommendations, moreover, he is to review the concept of 

regulation and its structure.  
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