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Abstract: Free access to justice, resulting from the need to protect the natural persons and their legal 

condition, is a fundamental right sanctioned by the Constitution and by a number of other normative acts, which is 

expressed through the possibility of the beneficiary to make requests towards the accredited bodies in order to obtain 

decisions, to the purpose of obtaining the rightful repairs. From this perspective, free access to justice is a guarantee – 

having the same value as a fundamental principle – for the protection and validation of subjective civil rights, without 

which it is impossible to imagine the existence of a modern democratic society. In our study, we have analysed a series 

of legal institutions, concepts, and notions based on free access to justice – as a principle and fundamental right – 

aiming to grasp the conditions and limitations that frame the prerogatives associated to it. Our approach is also 

supported by arguments in the jurisprudence of national and European Courts. 
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Preliminaries 

 

Considering that free access to justice is not only a right, but also a fundamental principle, we 

consider it necessary to make reference, for the beginning, to the fundamental principles that lie at the basis 

of justice and which represent the warranty for personal protection and for people’s legal condition. 

The fundamental principles of law are, in the general sense of the term, the rules that govern justice 

and based on which the lawful activity is performed, including in civil matters, a field that is under the scope 

of our research. Knowing these principles contributes to understanding the contents of law, both as a whole 

and within each individual institution. At the same time, the analysis of these principles also contributes to 

establishing the approximate directions to be followed in drawing legal norms and facilitates the 

interpretation and application of these norms in legal practice. 

In agreement with the application in the organisation and performance of legal activities, the 

fundamental rights of criminal procedures can be collected and presented within the following three groups: 

the groups of principles that lie at the basis of the organisation and functioning of courts of justice; the 

groups of principles that characterize the entire criminal activity and require the compliance with all the 

other principles; the groups of principles that illustrate the concrete development of the legal activity in 

various contexts (criminal, civil, administrative, etc.). 

Jurisdiction activities, including in civil subjects, are performed with the purpose of defending and 

validating the legitimate rights and interests of natural persons, based on, and in compliance with the 

fundamental principles, of which we mention: free access to justice, the principle of independence of the 

judges, the principle of lawfulness, the principle of finding the truth, the principle of the right to defence, the 

principle of the active role of the judge, the principle of equality in justice, etc. Among these, we will focus 

mainly on free access to justice. 

 

 

1. The Lawsuit - a way of defending subjective civil rights 

 

In the field of defending subjective civil rights, according to the applicable Romanian regulation, we 

can say that a true fundamental principle of civil law is consecrated. This principle is stated in art. 26 of the 

Civil Code as follows: “The civil rights and liberties of natural persons, as well as the civil rights and 

liberties of legal persons, are defended and guaranteed by law”. 

In the same context, art. 26 of the International Agreement on human civil and political rights states 

that: “All people are equal in front of the law and are, without discrimination, entitled to be equally protected 

by the law.” Similar dispositions exist in art. 2 point 1 of the International Convention for children’s rights.  
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In case a subjective civil right is infringed or unrecognized, its beneficiary may summon the person 

who is guilty of violating this right, who can thus be held liable and, as a result, the violated right can be 

brought back to its normal state. Following the notification, the competent court responsible for solving the 

civil lawsuit will give a verdict by judge’s decision which, if final, can be enforced in order to restore the 

violated subjective civil right. 

Thus, the legal means of defending the subjective civil rights is the civil lawsuit which, in principle, 

takes place following the procedure rules validated by the framework law in this field – the civil procedure 

code. 

In order to defend subjective civil rights, we must also consider other normative acts that complete 

the legal framework in this matter, such as for instance Law no. 554/2004, concerning the administrative 

court, Law no. 304/2004, concerning legal organisation, and others. 

Non-patrimonial personal rights are defended based on a specific procedure stated in the Civil Code 

(art. 1391), which aims to reinstate, inasmuch as possible, the violated or unrecognized right [1]. 

With the purpose of defending a non-patrimonial personal right, the beneficiary of the violated right 

may request the competent court to force the author of the illegal action, through its decision, to stop the 

deed that damages the prerogatives of the beneficiary and at the same time to fulfil any actions deemed 

necessary to reinstate and validate the violated right. At the same time, if the author of the illegal deed does 

not perform, within the delay set by the court, the measures that should reinstate the violated right, he/she 

will have to pay a fine per delayed day [2].  

Subjective civil law, which is a legal option, should not be mistaken for its implementation, which is 

a materialized possibility. 

Our civil law includes a principle according to which exerting a civil right is not compulsory, and the 

beneficiary is free to use this prerogative or not. 

Subjective civil law means not only the possibility to adopt /impose a certain behaviour, but also the 

“measure” of such behaviour, a “measure” that also requires us to mention the principles to be observed and 

complied with by the beneficiary of the subjective right, while using the prerogatives granted by the right. 

Thus, subjective civil law must only be exerted in relation to its economic and social purpose, in compliance 

with the law and morale, and within its limitations. We must also add here the principle according to which 

civil rights must be expressed in good faith (art. 12 C. proc. code). We can even speak of a fundamental 

principle of civil law related to exerting civil rights, formulated by the principle of the “free expression of 

subjective civil rights” [3]. 

As long as a subjective right is expressed in compliance with these principles, therefore as long as 

expressing a person’s right does not harm the right of another beneficiary, social relations occur normally, 

with no conflict that would require the intervention of an authority or any competent court.  

If the prerogatives granted to someone by a subjective right are expressed while violating the 

principles that need to be observed and complied with, which we have mentioned above, then we witness 

abusive exercise. In other words, the abusive exercise of the rights occurs when a subjective civil right is 

expressed with no concern for the economic and social purpose for which it was acknowledged in the first 

place, in bad faith and exceeding its limitations. 

The non-compliance with these principles in expressing a subjective right harms the beneficiary of 

another right; more specifically it violates the right of another person. Actually, the abusive exercise of rights 

is a conflict that appears between two rights belonging to two separate beneficiaries. Practically, the abusive 

exercise of rights does not only mean exceeding the expression of one’s right but violating, through this 

exercise, the right of another person [4]. 

As a general rule, the abusive exercise of rights can be sanctioned by refuse, by removing the 

possibility to resort to the means of coercion of the state. Therefore, the legal body that notices the presence 

of an abusive exercise of rights will not allow the request of the petitioner, as it was drafted, and if the 

abusive exercise comes from the defendant, the latter’s defence will remove such defence. 

Obviously, when the abusive exercise of rights translates into an illegal action, which is often the 

case, thus causing prejudice, the abusive person will be liable to the beneficiary whose right was harmed. 

Thus, the abusive exercise of rights in civil law is repressed either passively, by refusing to protect a 

right that is abusively expressed, exceeding the normal limitations imposed by the law, or offensively, 

through a civil lawsuit formulated by the harmed person, who signals an abusive exercise of a right by 

someone else. 

Within civil law, several cases of abusive usage of lawsuit rights have been signalled, concerning 

acts of disposition by parties as well as expressing remedies at law. 

As stated in legal practice, our civil legal right acknowledges, as a fundamental principle, the right of 

disposition of the parties, which can be exerted in relation to the material rights deducted by law, as well as 
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in relation to exercising the legal prerogatives that the law grants to the parties. However, these rights cannot 

be used abusively, with the purpose of escaping the law in order to obtain illegal benefits or to prejudice the 

interests of third parties. 

Romanian courts of justice have applied sanctions that differed from one case to another, in the cases 

when the normal limits for expressing civil and legal rights have been exceeded. 

Thus, the lack of defence of the respective right has been sanctioned when this right was used in a 

different purpose than the one for which it was acknowledged in the first place. Or, in other cases, forbidding 

a certain way of expressing a right might be sanctioned; a specific defence method may be rejected; the 

beneficiary of the right may be forced to stop performing the deeds that represent an abusive exercise, or 

they may be requested to repair the material damaged cause, etc. 

Normally, subjective civil rights are expressed, according to the law, by their beneficiaries and are 

observed by the others, who should not harm or prevent the normal expression of these rights. There are 

however situations when subjective civil rights are violated or unrecognized and it is thus necessary for the 

law to organise the defence and validation of these rights, in favour of their beneficiaries, who have informed 

the relevant bodies of this. 

Material civil law would be ineffective if civil lawsuits did not insure its achievement, and at the 

same time the civil lawsuit would be unimaginable without the existence of a material right that it defends 

and validates. 

Analysing the definition of the notion of subjective civil law, we can notice that one of its elements 

is the possibility to resort to the coercion of the state, if need be. 

Therefore, in case a subjective civil right is violated or unacknowledged, its beneficiary has the 

option to t resort to the coercion of the state, respectively to specially regulated activities performed by the 

competent state bodies - the legal bodies - in order to achieve the purpose for which the respective right was 

acknowledged for its beneficiary [5]. 

We can draw the conclusion that a violated or unrecognized subjective civil right is not protected in 

case of a conflict, within or through material law, but it requires resorting to the norms of civil law, with the 

practical method being the civil lawsuit. 

The beneficiaries of violated civil rights may address, as petitioners, the competent courts of justice. 

They will analyse the request of the petitioner based on the evidence provided to the parties and on the 

proofs ordered by the court in its active role, in order to determine whether or not the requests formulated in 

the summon correspond to the real objective. 

As we have previously mentioned, the practical method that is available for the beneficiary of a 

subjective right in order to achieve or validate this right is the lawsuit, which is sanctioning the right because, 

to the extent to which the law acknowledges subjective rights to people, it should also provide the legal 

means to defend these rights. 

The right of the petitioner to file and support the lawsuit corresponds to the right of the defendant to 

answer the lawsuit, to defend themselves, since a right can be achieved either offensively through a lawsuit 

or defensively, by invoking an exception. 

Therefore, in case a subjective right is violated, contested or unrecognized, its beneficiary may resort 

to the coercion power of the state - jus persequendi judicio quod sibi debetur, meaning the especially 

regulated procedure performed by the competent legal bodies, in order to achieve the purpose for which the 

violated or unrecognized rights were acknowledged for their beneficiaries or, more specifically, to start a 

civil lawsuit that would facilitate the validation of the violated subjective right [6]. 

As a method of defending subjective civil rights, the civil lawsuit can be defined as “the set of lawful 

means that allows requesting and insuring the intervention of a legal body in order to recognize or achieve a 

right or interest – which was unrecognized, contested or infringed – by stating the pre-existing subjective 

right, or by creating a new legal context, or by paying a damage, or even by paying such damage” [7]. 

We wish to mention that within the lawsuit it is also possible to mention infringements of simple 

interests that are not stated within civil legal relations that are acknowledged and guaranteed as such by the 

law. Specifically, these are actually advantageous situations that appear for some people at a given moment 

and which are then stopped, harmed by illegal actions performed by others. For example, a minor child in the 

care of a relative, and who was not adopted by the latter, was granted the right to obtain damage from the 

author of an illegal action, in the case when the respective relative was the victim of an accident. Also, 

damages have been granted to a concubine and her child, who were also supported by the victim of an 

accident [8]. 

Irrespective of whether the civil lawsuit is seen objectively, as a means of defending the subjective 

civil rights, or subjectively, as a legal subjective right of the beneficiary of the material subjective right to 

pursue its achievement, specialised literature makes specific mentions that should be remembered. 
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In this sense, civil law can only be seen in relation to the lawful rights organised by the procedural 

law in order to protect the subjective right or other interests, which can only be achieved in justice. We 

mainly refer to the law to address the competent court when starting a lawsuit, the right to suggest evidence, 

to use the legal defence means, to request reassuring measures, to resort to the remedies at law, to request 

forced execution, etc. 

The moment when the beneficiary of the subjective civil law or who validates an interest, or other 

persons or state bodies to whom the law acknowledges the active lawfulness, resort to a lawsuit, the action 

becomes individual - a civil suit. Although tightly connected, subjective rights and civil lawsuits are 

independent notions that belong to distinct law specialisations: civil law, respectively criminal procedure. 

Between subjective civil law and the civil lawsuit there are several differences, under a number of 

aspects: in what concerns the conditions for existence, in what concerns the conditions for expression, and 

also in what concerns their object [9]. 

In this sense, from the perspective of the existence conditions, the two notions can vary from several 

viewpoints: there are certain rights, for instance in the case of natural obligations that are not defended in a 

lawsuit; there are also rights that are no longer current, which are subject so suspensive terms or conditions, 

and thus cannot be sanctioned by a current lawsuit; the beneficiary of a subjective right that was not 

expressed within the prescription delay and cannot be defended in court, except under an exception. 

In what concerns the expression conditions, the lack of the ability to express a right and the non-

fulfilment of the requirements applicable to legal representation may lead to the lawsuit being cancelled, 

without nevertheless for the beneficiary to lose the possibility to express his/her right. 

In relation to the object, irrespective of the object of the subjective right - a service, an abstention - 

the objective of the lawsuit is always to protect this right, which may take various forms: executing an 

obligation or obtaining compensation, acknowledgement of the lawful right, guarantees, etc. 

Although opposite views exist, we may say that the connection between subjective civil law and 

civil lawsuit is the right to action. 

One of the elements of subjective civil law is the possibility to resort if needed to the coercion power 

of the state. In the context that is of interest to us, coercion is regulated by criminal law through the civil 

lawsuit. 

Therefore, one of the elements of subjective civil law is the right to a lawsuit, more specifically the 

right to summon in a lawsuit. Subjective civil law includes the right of the active subject to adopt a certain 

behaviour within the limitations determined by law, the right to request the passive subject to adopt an 

appropriate behaviour, and respectively the possibility to start a lawsuit. In its turn, the right to a lawsuit 

includes a series of prerogatives: the possibility to notify the competent court, to request evidence, to obtain 

the judgment of the defendant, to use the legal remedies at law, to obtain the forced execution of the judge’s 

decision, which the beneficiary may use partially or as a whole, in the same way that he/she resorts to all or 

only some of the lawful means involved in the lawsuit, and depending on whether or not he/she exerts his/her 

right to a lawsuit within the limitations imposed by the law. 

Defending subjective rights by starting a lawsuit presents several specific characteristics, in the sense 

that several rightful persons may start the lawsuit together, besides the beneficiaries of the relevant rights. 

Thus, the prosecutor, in agreement with the dispositions of art. 92 paragraph 1 of the Civil proc. 

Code, “may start any civil lawsuit, as often as it is necessary in order to defend the legitimate rights and 

interests of the minors, of the persons under adjudication of incapacity, and of the missing persons, as well as 

in other cases expressly mentioned by the law”; the civil registry office, the courts of competent jurisdiction, 

the local public administration bodies, the protection institutions, as well as any other person, have the 

obligation to notify the guardianship authorities in order to instore the guardianship for a minor with no 

parental care; the same categories of persons and state bodies may request the adjudication of incapacity – 

based on art. 111 and 165 of the Civil Code.  

The people whose subjective civil rights were violated may, in order to defend or validate these 

rights, direct their claims not only against the natural persons who violate or do not acknowledge these 

rights, but also against legal entities. Thus, in agreement with the provisions of Law no. 554/2004 of the 

administrative court, there is the possibility for the people whose rights have been violated by administrative 

acts to be able to bring the action to the competent court, which should be able to issue a decision with 

regards to the lawfulness of the respective actions. 

We may say that the defence of subjective civil rights englobes two aspects: one aspect refers to the 

guarantees provided by the provisions of the Romanian Constitution and of other laws, while the second 

aspect refers to the obligations imposed in this respect by the legal disposition of the state bodies that are 

responsible in this field. As a matter of fact, the entire legislation is meant to serve people and to defend their 

subjective rights, which represents an actual principle [10]. 
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2. Free access to justice - a fundamental principle of lawful activity  

 

This fundamental principle is consecrated by the Romanian Constitution, by the Civil Procedure 

Code, by Law no. 303/2004 concerning the statute of the judges and prosecutors, and last but not least, by 

the Universal Declaration of Human Rights (art.8), as well as - in European law - by the European 

Convention for Human Rights and the Charter for Fundamental Rights (art. 6). 

The Romanian Constitution consecrates the principle of free access to justice in its art. 21, stating: 

„(1) Anyone may appeal to justice in order to defend his/her legitimate rights, liberties, and interests. 

(2) No law may limit the expression of this right. 

(3) The parties are entitled to a fair trial and for the requests to be solved within a reasonable delay. 

(4) Special administrative jurisdictions are facultative and free of charge.” 

Starting from the dispositions of the fundamental law, the Civil Procedure Code develops this 

principle in two articles, 5 and 6, which regulate the duties of the courts of law with respect to the reception 

and solution of the petitions and the right of the litigants to a fair trial, within optimal and predictable terms. 

According to art. 5 of the Civil Procedure Code, judges must receive and solve any request which, 

according to the legal provisions, is under the competence of the courts of justice. No judge may refuse to 

receive and solve a request motivating that it is out of the scope of the law, or that it is unclear or incomplete. 

Refusing justice is not allowed by our legislation and moreover it can be sanctioned, applied to those subject 

to discipline or criminal punishments. 

 Even supposing that a cause cannot be solved on the basis of the law, nor on customs, and in the 

absence of the latter, nor based on the legal dispositions concerning similar cases, it will have to be judged 

based on the general principles of law, taking into consideration all its circumstances as well as the 

requirements of fairness.  

In such situations, it may be noted that the lawmaker imposes the solution of the request by 

resorting, in the absence of legal disposition, either to customs or to the general principles of law, or the 

lawmaker recommends a trial based on the method of analogy or fair lawsuit. However, the order in which 

the available options are mentioned can be subject to some criticism, since customs are placed before the 

general principles of law [5]. 

It is also forbidden for the judge to establish generally compulsory dispositions through the decisions 

that he/she makes within the cases subject to his/her judgment. 

To the same purpose of consecrating the principle of free access to justice, art. 6 of the Civil 

procedure code regulates a person’s right to a fair trial, within an optimal and predictable delay. There is also 

an opinion that the right to a fair trial, within an optimal and predictable delay, is a distinct principle in 

relation to the principle of free access to justice [11]. Anyone has the right for their cause to be judged fairly, 

within an optimal and predictable delay, by an independent and impartial court, established by law. To this 

purpose, the court of justice has to use all the measures allowed by law and to insure the expedient 

performance of the judgment.  

In the same context, there are also some provisions in art. 91 paragraph 1 of Law no. 303/2004, 

stating that “judges and prosecutors are under the obligation to solve their cases within the established delays 

and to solve the petitions within reasonable terms …”. 

In relation to this principle, we should also mention that access to justice does not necessarily imply 

the possibility to resort to a double degree of jurisdiction, and the Constitutional Court supports this idea 

[14]. In the same order of ideas, the European Convention of Human Rights (art.6) does not impose the right 

to a second degree of jurisdiction, either [12]. Free access to justice only implies the unlimited possibility for 

anyone to appeal to the competent courts of justice, as established by law, in order to request the defence and 

validation of his/her legitimate rights and interests. Access to justice is a possibility made available to the 

justice seeker, but it is not an obligation for him/her to use this prerogative. At the same time, the lawmaker 

may or may not foresee, in some cases, resorting to two degrees of jurisdiction, without thus limiting free 

access to justice. 

Also, the application of constitutional principles concerning free access to justice (as well as using 

the remedies at law) imposes that all erroneously directed petitions to be forwarded to the competent 

jurisdiction for a solution, insuring at the same time the right to defence [15]. 

Free access to justice also implies the need for the criminal procedure to take place within an optimal 

and predictable delay, in agreement with art. 6 of the European Convention of Human Rights, which 

consecrates the term reasonable in the same way as the Romanian Constitution. As a guarantee of free 

access to justice, the expedient performance of the civil procedure, of course in accordance with the nature 

and complexity of each individual case, the possibility to estimate the duration of finding a solution in the 
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lawsuit, the obligation for the court to strictly meet the optimal and predictable delay for the trial, all 

contribute to defending, protecting and validating the legitimate rights and interests of the people. The Civil 

Procedure Code also englobes a series of dispositions meant to insure the compliance with the optimal and 

predictable delay of the trial [13]. 

The principle of free access to justice also imposes the condition for justice to be made solely by the 

bodies habilitated by the law in this respect, especially by courts of justice. 

The Romanian Constitution proclaims the principle of separation of powers within the state, 

acknowledging the legal power expressed by the High Court of Cassation and Justice as well as by the other 

courts of justice established by law.  

From a practical point of view, the principle of attaining justice by the courts is stressed through the 

social and legal purposes followed in the lawsuit. 

In this sense, the preamble of Law no. 304/2004 stipulates that “legal organisation should be 

implemented with the purpose of insuring the validation of fundamental human rights and liberties”. 

Except courts of justice, by law, several other state bodies having legal attributions have been 

instated. Considering the activities they perform, we can note that several of them are organised in a specific 

criminal system, while others, with limited attributions, only for implementing the first degree of 

jurisdiction. 

The correlation between the criminal activity of administrative bodies and the criminal activity of the 

courts of justice is achieved through the regulation, in art. 94 point 2of the Civil procedure code, of the 

remedies at law that can be used against the decisions of the public administration authorities with legal 

activities and of other bodies performing such activities, in the cases foreseen by the law.  

In general, the specificity of such remedies at law becomes obvious through its devolutive integral 

nature. In other words, following its expression, the case is assigned to the competent court, in order to take 

over the judgement in practice and from a legal point of view. 

 

Conclusions 

 

The existence of anyone within society cannot be imagined without a set of related rights, liberties, 

and obligations that define a one’s legal personality. At the same time, the rights and liberties we mention 

would be devoid of content and efficiency if they were not accompanied by concrete methods of expression 

and protection, concretely, by the possibility to resort to the coercive power of the state in order for to them 

to be defended and validated, if needed in justice. The purpose of law and free access to justice is thus 

justified as the legal guarantee of the existence and achievement of fundamental individual rights and 

liberties. 

This veritable fundamental law principle needs to be materialised and guaranteed through multiple 

legal norms, including procedures, which can impose measures and obligations under the responsibility of 

the state, of the lawmaker, of the authorities that are habilitated to perform the lawful action, in an attitude 

meant to avoid any tendency towards a legal modification that would institute restrictions that could affect 

the freedom and effectiveness of the access to justice. 
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