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Abstract: In the present paper we have examined the constitutive content of the offense of influencing the 

statements, considering the incrimination stipulated in the new Romanian Criminal Code. Within the examination, we 

have referred to the judicial practice in the matter adopted by the courts in Romania. The elements of novelty consist in 

the conducted analysis, as well as the comparative examination which took into consideration the provisions of the law 

and the previous law, a useful analysis in the judicial practice, in the process of identifying and applying the more 

favorable criminal law. The work may be useful to the academic environment as well as to practitioners in the field. 
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Introduction 

 

The offense of influencing the statements is part of the group of offenses against justice, provided in 

Title IV of the Special Part of the Romanian Criminal Code, with the same marginal title, in art. 272. 

If we strictly refer to the marginal title, the offense of influencing the statements is an element of 

novelty in the Romanian law. At the same time, if we consider the legal content, we observe that it includes 

some provisions of the Criminal Code of 1969, respectively, of art. 261 (attempt to determine the false 

testimony) and art. 2611 (impediment to participation in the process), plus other provisions. 

According to the provisions to which we refer, the offense will be retained in the event that the 

subject is attempting determine or determine another person, regardless of its quality, by corruption, 

constraint or other detriment with manifestly intimidating action committed against him or on a member of 

his family, not to seize criminal proceedings, not to make statements, to withdraw his statements, to make 

litigious statements or not to submit evidence in a criminal, civil or any other judicial procedure. 

If the act of intimidation or corruption is in itself a crime, the rules on the offense concurrence will 

apply. 

The patrimonial understanding between the offender and the injured party is not a criminal offense in 

the case of criminal offenses for which the criminal action is initiated in the preliminary complaint or for 

which reconciliation occurs. 

In the explanatory memorandum, it is shown that the act “represents a new incrimination that starts 

from the current regulation of the crime of attempt to determine the false testimony which it develops, 

however, by valuing some similar regulations encountered in the European criminal codes. 

The regulation seeks to determine both the attempt to determination and the determination of a 

person, regardless of the quality of the person, not only to make litigious statements, but also to not notify 

the bodies of criminal investigation, not to make statements, to withdraw their statements or not to submit 

evidence, in a criminal, civil or any other judicial procedure. The aim pursued by this incrimination is to 

strengthen the guarantee of free access to justice by protecting the freedom of any person to appeal to justice 

and to make a statement or present the evidence he deems necessary in relation to his interests, regardless of 

any form of pressure exerted by a third party, either on him or on family members. 

The importance and necessity of incriminating such acts are fully justified by the current 

phenomenon of criminality and by the pressures on those who can contribute to justice, the comparative law 

highlighting that the European laws introduced, quite recently, similar regulations in their criminal codes. 

Here we are referring to §160 of the German Criminal Code, art. 464 of the Spanish Criminal Code, art. 

377bis of the Italian Criminal Code (introduced by Law No 63 of 1 March 2001 on procedural fairness), art. 

434-5, art. 434-8, art. 434-15 of the French Criminal Code (texts introduced by Order No 2000-916 of 19 

September 2000 in force since 1 January 2002) and Chapter 15 - Section 9 of the Finnish Criminal Code 

(introduced by Law No 563 of 1998) [1]. 
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In a wide-ranging examination of the reason for incriminating this deed and of the socially protected 

value, the doctrine states that “The offense of influencing statements clearly incriminates an act which, 

conceptually, is bivalent from the point of view of its possible legal significance. 

In the previous regulation, only the attempt of determining false testimony was sanctioned in a 

similar way. Other such behaviors could be classified as blackmail, bribery, etc., subject to the fulfillment of 

other typical conditions. 

It should therefore be noted that the reason of incrimination of art. 261 of previous Criminal Code 

seems to no longer overlap with the incrimination of this new correspondent offense. Thus, in our opinion, 

the new text of incrimination differs significantly from the reason of incrimination and the content of the 

offense incriminated by art. 261 of the previous Criminal Code. 

Synthetically, art. 272 of the New Criminal Code incriminates both the attempt to determine by 

coercion or corruption the potential witness to give false statements (as the act was incriminated in article 

261 of the previous Criminal Code) and the coercion of a person not to notify the criminal investigation 

bodies, not to make statements, to withdraw statements, to make litigious statements or not to submit 

evidence in a criminal, civil or any other judicial procedure (as particular forms of blackmailing that 

person)”. [2] 

Referring to the explanatory memorandum, the same author criticizes the aim pursued by 

incrimination expressly mentioned by the authors of the code, considering that “While we can agree with this 

justification, we believe that the focus should have been more on the effects that such influences can bring 

upon the act of justice by compromising the finding out the truth in a certain judicial procedure. 

Under the same aspect of motivation, we notice that when the influence takes place by constrained, 

the offense is in fact a particular form of blackmail [2], which has as object obtaining a victim's conduct 

which can compromise the act of justice. However, by incriminating in art. 272 of the New Criminal Code he 

also wanted to group this kind of conduct that could have questioned the act of justice. Through this 

approach, the legislator suggests that in this case, the implementation of justice (as an over-individual social 

value) prevails over the individual (personal) social value of psychic freedom. This is why the facts have 

been detached from the blackmail character, being distinctly incriminated and positioned in this chapter.” [3] 

Based on the conducted analysis, the same authors concludes “that this technique of separate 

incrimination proves as clearly as possible that the social value protected by the rule of incrimination is the 

good achievement of justice. Furthermore, since, according to the last sentence of para. (1) of art. 272 of the 

New Criminal Code, if the means of influencing itself constitutes a crime, the two facts will be held in 

concurrence, it cannot be said that, in the alternative, the norm also protects the social values damaged by the 

conduct of influence, other than the good achievement of justice. Their damage will be valued by retention of 

the corresponding offenses” [2]. 

 

2. The Law in Force in Relation to the Previous Provisions 

 

As mentioned above, the examined offense has a correspondent in the offenses of attempting to 

determine the false testimony and impede the participation in the trial (articles 260 and 2611 of the 1969 

Criminal Code). 

The comparative examination of incriminations in the two codes allows us to identify some 

differences, but also similarities between their legal contents. 

So, with regard to differences, we note the following: 

- in the new law, a new marginal title, substantially modified in relation to the two marginal 

denominations of the previous Criminal Code (influencing the statements, against the attempt to determine 

the false testimony and preventing the participation in the trial); 

- in the law in force, there are two normative ways for achieving the material element of the 

objective side, namely, the attempt to determine or determining a person not to notify the criminal 

investigation bodies, not to make statements, to withdraw their statement, to make false statements or not 

presenting evidence, while the previous law provides for only one way, namely the attempt to cause a person 

to make false statements in a criminal, civil, disciplinary, or any other case in which witnesses are heard or 

impeded participation in a criminal, civil, disciplinary, or any other cause, of a witness, expert, interpreter or 

defender; 

- in the law in force, the passive subject is not expressly determined (from the economy of the text it 

can be of any quality - injured person, witness, expert, interpreter), whereas in the previous law, in the case 

of the crime of preventing the participation in the process, can only be a witness, expert, interpreter or 

defender; 
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- in the law in force, the actions by which the material element of the objective side is made consist 

of corruption, coercion or other act with a manifestly intimidating effect, while in the previous law these 

actions consist of coercion or corruption (in the case of art.261 of the Criminal Code) or violence, threat or 

any other means of coercion (in the case of article 2611 of the Criminal Code); 

- in the new law the act is punished only for the consumed offense, while in the old law in the case of 

the offense provided in art. 2611 Criminal Code it is punished also the attempt; 

- in the new law, intimidation (incriminated) must be directed against a person or a member of his 

family, whereas in the previous law the action must regard the person concerned (in the case of the offense 

referred to in article 261 Criminal Code) or the person concerned, the spouse or close relative (in the case of 

the offense provided for in article 2611 Criminal Code); 

- there are also some significant differences in the sanctioning regime; so in the new law the 

punishment is one to five years imprisonment, while in the previous law the punishment differs, in the sense 

that in the case of the offense provided in art. 261 of the Criminal Code, the punishment shall be 

imprisonment from 3 months to 2 years or a fine, while in the case of the offense provided in art. 2611 

Criminal Code, the penalty is imprisonment from 6 months to 7 years. 

The similarities between the two crimes are aimed at providing them within the same group of 

offenses, mentioning an identical way of committing the offense (the attempt to determine), etc. 

As for the novelty elements of the new incrimination, the recent doctrine has sustained that: 

“A) From the point of view of the objective side, the content of the norm of incrimination can be 

accomplished by two alternative actions, namely attept to determine or determining, while in the Criminal 

Code of 1969 sanction, according to art. 261, only the attempt to determine the false testimony has been 

brought into the content of the offense provided by art. 272 of the Criminal Code and the instigation of the 

false testimony, which will no longer be sanctioned as a form of participation; 

B) Besides the two ways of achieving the material element, constraint and corruption, another 

modality was regulated with a relatively determined sphere, being a “manifestly intimidating action”, against 

the expression “any other means of constraint”, which is used by the Criminal Code of 1969 in the content of 

art. 2611. 

C) It was extended the sphere of the persons upon whom the actions belonging to the material 

element of the offense can be exercised, aspects that we will develop when analyzing the passive subject of 

the offense. 

D) The conduct that the active subject seeks to obtain from the person subject to coercion, corruption 

or other deeds with a manifestly intimidating effect has been vastly extended, comprising several aspects that 

would cover a broader field of judicial activity; 

E) The offense is punished by imprisonment from one to five years, the legislator opting for a 

sanction that goes beyond the limits of the incrimination provided by art. 261 Criminal Code of 1969, but 

was, however, established under the special maximum of the offense of preventing participation in the trial 

(article 2611 of the Criminal Code of 1969)” [3]. 

 

2. Structure and Legal Content of the Offense 

 

2.1. Premise Situation. In the recent doctrine, it was argued that “The premise is different, and this is 

the time and purpose of the act. Thus, the assumed situation consists in committing an act provided by the 

criminal law, if the acts of corruption, coercion or any other act with a manifestly intimidating effect are 

committed in order for the injured person not to notify the criminal investigation bodies. The premise is that 

the injured party has made statements in a criminal, civil or any other court case, and acts of corruption, 

coercion, or any other act of manifestly intimidating nature are committed for the injured person to withdraw 

such statements. The premise may consist in the fact that the injured party is to present certain evidence in a 

criminal, civil or any other judicial proceeding, and acts of corruption, coercion or any other act with 

manifestly intimidating effect are committed to make him not to present those evidences [4]. 

 

2.2. The Constitutive Content 

2.2.1. The Objective Side. The material element of the objective side is made by two alternative 

actions consisting in attempt to determine or determining a person not to notify the criminal investigation 

bodies, not to make statements, to withdraw their statements, to make litigious statements or to submit 

evidence, in a criminal, civil or any other court case. 

The attempt to determine “exists where the person to whom acts of corruption, coercion or any other 

act of manifest intimidating nature are being rebutted, rejecting the perpetrator's request, does not make the 

decision of not notifying the criminal investigation bodies, not to make statements, to withdraw statements, 
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to make false statements or to fail to present evidence in a criminal, civil or any other judicial proceeding” 

[4]. 

Determination “exists when, as a result of acts of corruption, coercion or other acts of manifest 

intimidating nature, the person to whom they are exercised decides not to notify the criminal investigation 

bodies, not to make statements, to withdraw the given statements, to make false statements or not to present 

evidence in a criminal, civil or any other court proceedings. The offense exists even if the injured person 

subsequently waives the decision taken and notifies the criminal investigation bodies, makes statements, 

does not withdraw his statements, does not give false statements or presents the evidence in a criminal, civil 

or any other judicial procedure” [4]. 

In order to complete the objective side it is necessary that the attempt to determine or determining, 

regarded as alternative actions by which the material element of the objective side is achieved, is to be 

accomplished under certain conditions, this time expressly provided in the text of incrimination. These 

conditions are, in their essence, concrete ways of achieving the incriminated action and play the role of 

essential requirements. We note that without the existence of at least one of the essential requirements 

mentioned by the legislator, the deed fails to meet the objectively typical conditions of the examined offense 

[3]. 

a) The first essential requirement presupposes that action of attempt of determination or 

determining is carried out by an action or inaction of corruption. 

“Corruption” can be done by offering money, goods, or any other material or moral, spiritual 

benefits that will result in a certain course of conduct from the subject concerned, which normally and 

without the active subject's intervention would not be achieved” [3]. 

Judicial practice [5] “has held the commission of the same defendant in an ideal competition 

(provided by art. 33 lit. b) Criminal Code of 1969] of the offense of attempts to determine the false testimony 

(article 261 of the Criminal Code of 1969) and favoring the offender (article 264 of the Criminal Code of 

1969). The factual situation withheld by the defendant (who was the concubine of one of the defendants 

accused of rape) was that he tried to get a witness to give a new statement in the course of the criminal 

prosecution, which would be favorable to one of the defendants, a statement that would help him escape 

criminal liability by promising the witness that she will receive the sum of EUR 2,500 to change the 

statement. 

The witness informed the criminal prosecution bodies about the actions of the defendant who tried to 

make her declare a lie, so there were conducted telephone interceptions that confirmed her claims were true. 

The decision only retains the defendant's actions by trying to get the witness to make a false 

statement, a fact that was eclosed in two crimes against justice in an ideal concurrence. The defendant was 

sentenced to 3 months imprisonment for art. 261 Criminal Code of 1969 and one year imprisonment for art. 

264 Criminal Code of 1969, with the provisions of art. 3201 Code of Criminal Procedure of 1969, the 

execution of the one-year prison sentence was suspended under supervision, according to art. 861 Criminal 

Code of 1969, for a 3-year trial period” [3]. 

In another case [5], “the defendant was sentenced to 9 months imprisonment for the offense of 

attempting to determine the false testimony provided by art. 261 Criminal Code of 1969, noting that he had 

asked the witnesses R.S., R.G.P. and B.Z., during a discussion held at R.S.'s home during the criminal 

proceedings against him for bribery (art. 254 par. (1), (2) Criminal Code of 1969 to Art. 6 of the Law no. 

78/2000] and improper participation in the illegal cutting of trees (art. 31 par. (2) Criminal Code related to 

art. 32 par. (1), (3), (4) let. a) from G.O. no. 96/1998], to change their statements, promising them the amount 

of 500 lei. It was considered that the defendant's act of attempt, through corruption, to cause the witnesses to 

make false statements in question meets the constituent elements of the offense of attempting to determine 

the false testimony provided by art. 261 par. (1) Criminal Code of 1969” [3]. 

b) The second essential requirement involves performing one of the actions incriminated by 

coercion. 

Even if the legislator does not express himself in this respect, we also appreciate, like other authors, 

that both physical constraint and moral constraint have been considered. 

Trying determining by constraint means “to force a person to forcefully accept the commission of 

false testimony offense, which he would not do willingly. 

Constraint must be capable of causing a state of fear under whose control the psychic freedom of the 

person subjected to the coercive action is enforced. 

Constraint can be exercised by material violence (physical constraint) or by threat (moral 

constraint)” [6] 

Physical constraint therefore implies “the exertion of blows or other violence, the expression having 

a broad meaning, including any physical action by which a fear has been induced to the passive subject in 
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order to act in a certain way, even if that action has not been achieved. Physical constraint may also include 

the constitutive elements of the offenses of blows or other violence (article 193), bodily injury (article 194), 

harassment or death-causing injuries (article 195) of the new Criminal Code [3]. 

Psychological constraint “can be accomplished through a threat, action that must have the ability to 

affect the full mental freedom of the person who may have the quality of the passive subject of the offense” 

[3]. 

c) The third essential requirement will exist if in the hypothesis of attempt to determination or 

determination is committed by another act with a manifestly intimidating effect. 

The use of this phrase has been criticized in the doctrine, considering that “Besides the lack of clarity 

and predictability of the phrase, it is difficult to imagine what its scope of application will be, given that the 

act of manifestly intimidating action has more often (if not always) also the significance of a coercive action. 

However, this notion will include all those actions or inactions that could cause a state of fear for the victim, 

which could determine him to “obey” the agent”. [2] 

As far as the act with a manifestly intimidating effect is concerned, it may be an offense or other 

deed which does not constitute the constituent elements of a crime. 

The doctrine stated that “The act may not be an offense, it may be unlawful, but at the same time it 

must put pressure on the victim, being likely to cause him to take into consideration the perpetrator's request 

(for example, dismissal by the employer, followed by the promise of rehiring if he meets his requirements” 

[7]. 

Undoubtedly, attempting to determine a person by other means, such as requests, exhortations, and 

recommendations to act within the meaning of the provisions of the incrimination’s text, will not meet the 

constituent elements of the offense objectively examined. 

d) The fourth and final essential requirement concerns the content of the determination, which 

includes alternative ways, so that one of the ways implicitly leads to the consummation of the offense. 

Thus, the attempt to determine or determining must aim at persuading the passive subject not to 

notify the criminal prosecution authorities, not to make statements, to withdraw statements, to make litigious 

statements or not to present evidence. 

In order to be able to discuss the determination of the passive subject not to notify the criminal 

investigation bodies, it is necessary to have an offense, committed either by the active subject or by another 

person. 

In the recent doctrine, it has been appreciated that “any natural or legal person with the vocation 

prescribed by law may be the passive subject of the offense to notify the criminal prosecution bodies. The 

offense of influencing the statements will be held in concurrence with the offense of bribery provided by art. 

290 Criminal Code, if the person upon whom it is attempted to determine by corruption of not notifying ex 

officio about an act provided by the criminal law that has been committed is a civil servant from among 

those mentioned in art. 289 Criminal Code, which incriminates the crime of bribery. If the corruption action 

takes place against an official who has the obligation to notify the criminal investigation bodies according to 

art. 267 of the new Criminal Code, by offering or giving money or other benefits, in connection with the 

accomplishment of an act that falls within his / her duties (for example, to notify the bodies of criminal 

investigation), the offense will be held in concurrence of bribery and influence of statements” [3]. 

The act of not making statements “implies the exertion of constraints, pressures, corruption or other 

intimidating acts in the sense that a person does not appear before the judicial bodies, refuses to make 

statements as an injured person, a civil party, a witness, expert or interpreter. Stopping a person from making 

statements may be as dangerous, even if it is not known what the person may declare, who is known to have 

been present at the place of the offense or has information about the way a civil crime was committed, 

assisted in drawing up a contract between the parties” [3]. 

Change of statements “refers to the situation in which a person called in a case before the judicial 

bodies or in any other judicial proceedings (for example, the proceedings in case of disappearance of judicial 

files and judicial documents, as regulated by art. 543-547 Code of criminal procedure) is determined or 

attempted to determine him to change the contents of the statements he has previously given, presenting 

other aspects essential to the cause than those mentioned” [3]. 

The attempt to determine or determining a person to make false statements “assumes that the active 

subject seeks to obtain a certain conduct from the person to be heard (as a party, witness, expert, interpreter), 

in the sense that the statements are not according to the truth or do not contain everything the person knew 

about the circumstances about which he was asked” [3]. 

Attempting to determine or determine a person can also regard the behavior of not presenting 

evidence. 

The immediate consequence is creating a state of danger for the execution of the act of justice. 
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In case the physical passive acts are carried out on the secondary passive subject, the result may also 

consist in producing a material result on the body of the victim. 

The causal link between the incriminated action and the immediate result must not be proven by the 

judicial bodies, as it results from the materiality of the act. 

 

2.2.2. The Subjective Side. The form of guilt with which the active subject of the offense acts is the 

direct intent, qualified by the purpose pursued, expressly mentioned in the text of incrimination. 

The motive has no legal relevance for the existence of the offense, but this will be considered in the 

individualization of the criminal law sanction. 

 

3. Special Case of Non-Punishment 

 

According to the provisions of art. 272, par. (2) Criminal Code it is not an offense the patrimonial 

agreement between the offender and the injured person, committed in the case of offenses for which the 

criminal action is initiated on the preliminary complaint or for which the reconciliation intervenes. 

In view of these provisions, it has no legal relevance if the person who has taken the initiative is the 

active subject or the victim of the offense, since the offense committed is part of the group of those expressly 

nominated by the law. 

 

Conclusions 

 

In the paper, we have considered the examination of the constitutive elements of this crime, as well 

as a comparative analysis between the current and the old regulation of the offense. 

Comparative analysis is useful in identifying and enforcing more favorable criminal law in transitory 

situations. 

We appreciate that the new incrimination is an evolution of the legal content of this fact as well as its 

clarity and predictability. 

We also appreciate that the development of crime in the field reveals the need to keep and even 

improve the text of the incrimination. 
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