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„I am enthusiastically European;  

no informed person could seriously wish to return to the embattled, 

 mutually antagonistic circle of suspicious and introverted nations  

that was the European continent in the quite recent past.  

But it is one thing to think an outcome desirable,  

quite another to suppose it is possible.  

It is my contention that a truly united Europe  

is sufficiently unlikely for it to be unwise  

and self-defeating to insist upon it. 

 I am thus, I suppose, a Euro-pessimist.” 

Tony Judt 

 

 
Abstract: Let us truth: national identity. How can the current crisis of the European Union be remedied? Short 

term impossible. We are in a situation where the EU as such can not claim to be able to reform or change to respond to 

the current challenges and anxieties, because it does not. On the one hand, we witness the inevitable elitism of Brussels 

and an attitude that reminds us of the 18th century of "enlightened despotism." On the other hand, in a way, as well noted, 

"the EU is accused of being elitist, but it becomes even more elitist, because only at this level can a pan-European 

arrangement be accepted." It is a risky trend, however, because it raises even more acutely the issue of European 

democracy or democratic deficit. This is the secret of Polichinelle in the EU. There is no "European democracy", because 

there is no European public space, no proper representation, no electoral cycles, no candidates at the continental level. 

Europe's main problem is that we use and demand "democratic language that speaks of participation and transparency" 

and we are doing it at EU level, but "if we make participation and transparency the two pillars on which we want to 

reform the EU, then we will destroy it. 
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Argumentum 

 

In fact, the title of the present material comprises in one sentence two different historical moments in 

time and space, but united by the same epilogue - failure. And these are only two examples taken at random; 

history and the world are full of people and places - palaces, where once kings, countries, sultans, emperors or 

presidents were belittling believing immortals, nowadays graves that have been recaptured or visited by curious 

and nostalgic tourists or, most of the time, stretches of land that grazing careless livestock. The two human 

constructions are linked with an arch over another human "work" - the European Union - whose end is not 

hard to anticipate. The only eternal kingdom is that of God who, for over two thousand years, holds in his 

hands this earth given to men, and which they "continually strive" to destroy. Explain and take it in turn. One 

Romanian: Dimitrie Cantemir (1673-1723), the most important Romanian humanist thinker and author of the 

first original Romanian philosophical writings, who deeply recognized the Muslim environment, learning, in 

addition to the Western and Oriental languages ( Turkish, Persian, and Arabic), adding extensive knowledge 

of logic, medicine, natural science, astronomy, and music. A solid informant in various fields, a political 

scientist, an inborn diplomat, the Christian beige gained the confidence of Sultan Ahmed III, from whom he 
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obtained the favor of consulting the documents of imperial history, which he used in the realization of the 

famous work "Growing and Decreasing Ottoman Court" [1], remains a reference work in the bibliography. 

Dimitrie Cantemir is the first modern Romanian historian, first of all because he definitely exceeds the 

previous chronic tradition. His personality, of European dimensions, through his encyclopedic encyclopedia, 

concludes an epoch in the political history of the Romanian countries, while opening a new one in the field of 

culture. His major contribution to the study of Ottoman history and civilization and, implicitly, to the Muslim 

Orient was reflected in the two fundamental works: Incrementa adque decrementa aulae otomanicae and The 

System or Formation of the Muhammad religion. The two papers were elaborated complementarily to each 

other to provide the reader with an overview of the Islamic civilization. The first one incorporates the 

fundamental information acquired by the author in the years spent in Istanbul, which is filled happily with 

some essential sources from Christian historiography. The Theory of Growth and Decrement develops it from 

the two works of Machiavelli: Florentine Histories and Speeches. The history of the Ottoman Empire generally 

captures the Ottoman phenomenon from the point of view of growth and decrease. In his vision, every 

domineering house, every dynasty - and so the Ottoman one - presents the defining characteristics of any 

government that is born, evolving to a maximum point, from where the fast-moving road begins. His vision is 

based on the explicit use in his philosophy of the history of the idea, according to which empires are considered 

among "private". Cantemir saw his Ottoman ascension from his personal readings and was an eyewitness of 

the beginning of the decline, marked by the disaster at Zenta [2]. 

Traditional historiography, evolving on the previous clichés, rarely succeeds in making a complex 

picture of the Turks, detaching themselves from the strict recording of the event. The chronology of the end of 

the eighteenth century, under the impression of the Russian-Turkish wars and of the opposition to the Turkish-

Phanariot regime, still presents Ottomans in unfavorable colors. The Turks remain the same ungodly heathens 

under whose yoke they are still living, the Romanian Countries. The 18th century in the historiographical plane 

was marked by the triumph of the rationalist, secular conception, concerned with the causes of the historical 

phenomena and processes, in accordance with the analytical spirit of the Enlightenment thinking. The new 

historical age has greatly contributed to the reshaping of the historical meaning, which gradually leaves the 

traditional conception, enrolling on new coordinates, which closely follow the directions of European 

expansion. 

In this context, the Oriental theme is enriched, along with the information about this world, as 

European politics is more and more interested in this area. 18th century historiography investigated new 

territories of history, the exotic ones occupying a primordial role in the ambition to reconstitute the history of 

Islamic civilization. The approach is accompanied by the specialization of oriental research, in which the 

Ottoman Empire had a central place. Between these attempts, the work of Dimitrie Cantemir and with it the 

Romanian historiography is associated with the European approach. The permanence of the Romanian-

Ottoman contacts and thus the better knowledge of the Turks gives the Romanian historical writing a broad 

scope, distinct from that of the rest of Europe. For Europeans, the image offered by the Turks was unclear, 

often in contradiction to historical truth. The older cliché imposed by the writings of the Catholic missionaries 

presenting the Ottoman Empire as a potential ally of Protestantism no longer resisted the era, not according to 

the political reality of time, to which corresponds a vision comparable to the contemporary image of the "third 

world" exploitation and economic degradation of the countries subject. The Romanian historiography is closer 

to the truth when reconstituting the image of the Porte, due to the concrete historical conditions of the 

Romanian countries included in the Ottoman economic and political system [3]. 

 

Given that the events in Ottoman history are generally known, we will leave those times to leave our 

day. More specifically, we will see a Romanian construction, a project that has fueled the minds of many of 

our fellow citizens. Insufficiently studied in the native space and often presented only as a historical curiosity, 

the falconter from Scăieni (1835-1836) is part of the efforts to modernize and connect the Romanian society 

to the values of the European West. The model of this new social organization was pioneered by the French 

thinker Charles Fourier (1772-1837). By predicting a society based on economic and social equality, Fourier 

sought to reorganize the social space into autarchic local communities. At their heart was the falcons - a 

building where members of the community lived, ate and worked together. The benefits of this new social 

organization were to be considerable, Fourier believing that with the implementation of his ideas, Earth would 

move into a new era. This was to be a historical demarcation of seventy thousand years of prosperity and 

progress, during which time various fabulous predictions will be fulfilled: the lions will serve people and will 

carry them with the help of horses from one end of France to the other in less than a day, the vessels will be 

dragged by the whales, and the planetary ocean will turn into lemonade. Among the many disciples Fourier 

gathered around him in Paris was a young Romanian intellectual who will try to implement the Fourierist 

social model in the Romanian Principalities. Teodor Mehtupciu (1810-1841), the son of the coach Iamandache 
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Mehtupciu, called Diamandi, was characterized by Ion Ghica as "a learned man, pleasant to talk". Diamant 

attended St. Sava's school in Bucharest, and in 1828, receiving a scholarship from Metropolitan Sodite Filitti's 

Assemblies, he attended the courses of the Munich School of Cadets. Since 1830, Diamant is in Paris to pursue 

his studies, and here he comes in contact with the intellectual media dominated by Fourierist ideas. The 

popularity of this trend of thinking among the young Romanian boyars studying in the French metropolis is 

highlighted by the writings of Ion Ghica, which shows the close connection between Charles Fourier and his 

Romanian disciple. 

Back in the Principalities, Diamond will try to implement Fourier ideas in the local socio-economic 

context. The area chosen for the establishment of the first Romanian falcons (the "Agronomic and 

Manufacturing Society" or "The Agronomic Spouses Colony") was the Scaeni estate, owned by the little boyar 

Emanoil Balaceanu. This medieval estate in the period was in Sacuieni County, abolished in 1845, which 

included parts of the current counties of Prahova and Buzau. The owner of four estates, the one of Scăieni 

being the most important, Emanoil Balăceanu denotes a dual personality: first, he appears as a scrupulous 

speculator, crushed by debt, able to postpone the decisions of the authorities, always seeking a source of to 

obtain the necessary funds for the payment of its many arrears; In other news, he is portrayed as a young boy 

of progressive, convinced Fourierist views, who has embraced with all conviction the historical chance to build 

a new social model among the boundaries of his estate. 

Imagined by Teodor Diamant as a fertile land for carrying out the largest restructuring project of the 

Romanian society, the falcons of Scăieni will prove to be a part and profoundly connected with the Romanian 

society of the past. However, Prince Alexandru Ghica (1834-1842) wanted to exert a monopoly over all the 

agrarian societies of the Principality, and in this respect had the status of the falcons. The pressures on the part 

of the Authority, as well as the conflicts between colonist groups and Emanoil Balaceanu, ultimately led to the 

actual dissolution of the falcons at the end of December 1836. The ephemeral existence of the Scăieni falcons 

and the agitated life of its founder, Teodor Diamant , but does not diminish their historical significance. The 

way of social organization envisaged within the falcons contained elements that would be part of the Romanian 

society after 1848, some very late: liberation of Gypsy slaves, eight hours of work, formal gender equality, 

decent working conditions. Teodor Diamant's destiny is, in this case, a good example of how ideas and interest 

for them disappear as the historical reality that gave them life proved shortly the failure of a utopia in which 

many other Europeans think, and which is called the European Union. 

In the same demonstration series Professor Mancur Olson's book [4], Growth and Decline of Nations: 

Prosperity, Stagflation and Social Stiffness, brings an innovative - multidisciplinary perspective on the 

economic phenomenon. Economics thus becomes an instrument able to explain matters beyond its usual sphere 

of interest, such as the unmanageability of modern societies, the very uneven distribution of power and income 

typical of today's society, the rise of Western Europe from the relatively marginal position of the Middle Ages 

to the the domination of the world of the nineteenth century. The study focuses on the flourishing democracies 

of the Second World War. The author's thesis is that the long-standing political stability of a society leads to 

the development of powerful special interest groups that diminish the country's economic efficiency. This 

mechanism, verifiable in many cases, explains the changes in the hierarchy, otherwise difficult to understand, 

that the countries of the world suffer throughout history. The growth and decline of nations raises an interesting 

mechanism not only for economists, but also for political scientists, sociologists, historians and, why not, for 

lawyers who can formulate opinions on the subject of their research, as in the case of our scientific research , 

of the phenomenon of the democratic deficit of the European Union. 

 

1. About the European Union's democratic deficit 

 

We are confiscated by topicality! That is, news, political analysis, cutting-edge information, party 

confrontations, and front-page reports from the institutional landscape of the moment. All hot and fleeting. 

The present study attempts to get out of this evanescent reality to probe the territory of seemingly 

"inaccuracies": those we are not talking about, despite their universal relevance and their constant impact on 

our lives. "Inactualities" that undermine our sublime, which is, in fact, the inevitable substance of our quests, 

fears and distrust. I do not promise that at the end of the reading, the reader will be educated on the issues I 

have been dealing with: the European Union and the European Union, the anxieties and promises of European 

law. But perhaps you will find a repertoire of acute questions, whose fabrics no longer grasp, busy what it is, 

to confront. I am illusive that these pages will even have the effect of short hygiene promenades, out of 

everyday harassment [5]. 

Good and evil are part of the world's recipe. Just as day and night are part of our lives as well as this 

sui generis construction - the European Union - too much praised by the neo-Marxists in Brussels and 

Bucharest. Unlike new ones, not wanting to be ephemeral or otherwise, we will have a different point of view, 
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argued by some criticisms that we consider reasoned. More clearly, we will see how the European Union is 

controlled by corporate interests, and the EU presents itself to the world as a brilliant example of 21st century 

democracy. Only in reality nothing is further from the truth. Let's explain. In a democracy, all power belongs 

to the people. The principle of separation of powers between the three levels of government - executive, 

legislative and legal - establishes checks and balances to protect against abuse. This principle was universally 

accepted after mankind fought for him for thousands of years. By contrast, the EU is devoid of this fundamental 

principle of separation of powers. Moreover, Europe's population has no control over the executive level nor 

the legislative process. Even worse, even the parliament that people choose does not have any means of 

effectively controlling these branches. In order to hide its inability, Article 225 was introduced into the Treaty 

of Lisbon - the so-called Smoky Fruit Article. This clause gives the European Parliament the opportunity to 

"ask the Commission to make a proposal" [6]. 

By acting contrary to the fundamental principles of democracy, the EU is a dictatorship as the power 

of the people to determine their form of government has been underpinned by corporate interests. Brussels 

presents itself to the world as a parliamentary democracy in which the EU Parliament plays the decisive role. 

However, executive decisions and the design of all legislation are made by the EU Commission and its team 

of over 54,000 people. From their offices at the Commission's headquarters, this army of well paid bureaucrats 

manufactures Europe's laws on behalf of corporate interests. Commission staff operate beyond any democratic 

control and implement Europe's law on behalf of the same interests. By contrast, the EU-754-EU Parliament 

consists of politicians from 28 other nations that do not have control over this army of bureaucrats. The EU 

Parliament functions as a sort of adorned window where the EU is presented to the people of Europe as a 

parliamentary democracy. In fact, the EU governance system overthrows all the democratic achievements of 

European civilization during the last millennium and throws the entire continent back in medieval times when 

autocratic monarchs led Europe out of any democratic control [7]. More than 99% of Europe's population - 

with over 500 million people - did not have the right to vote democratically in a referendum on the "Lisbon 

Treaty". At the beginning of the 21st century, mankind is at a crossroads. We have to decide whether we want 

to allow the interests of the cartels to continue to dominate lives or whether we are ready to get rid of this yoke 

by taking advantage of the democratic deficit of the EU. 

 

But what is the European Union? A brief introspection in the comparative right with a special regard 

to the historical theories of federalism, including the American system, seems useful to us in understanding 

the structure of the union legal order. From a temporal point of view, we will marginally address the European 

federalism system from the perspective of the Treaty of Lisbon. From the beginning, we find that "in the 

absence of a theory of federalism beyond the state, European thinking has invented a new word - 

supranationalism - and proudly announced the sui generis character of the European Union; the idea of sui 

generis is not a theory but an anti-theory, because it refuses to look for common traits" [8]. The key question 

is how we design the European Union. And the result is a constitutional comparison between the EU and 

another union - the United States of America; in fact, the comparison is carried out following two paradigms 

of federalism - German and American, respectively. In a few words, by bringing together the two types of 

federalism, we see how the first type of federalism (dual) evolved towards the second type (federalism of co-

operation). In the case of the EU, a predominantly functional rather than institutional perspective has been 

followed and both types concern a method of sharing sovereignty [9]. Hence the evolution of the changing 

structure of European law from a multiple perspective: the increase in time of EU competences; exclusive 

competencies (prevailing at the initial stage of the Union); the shift towards a federalism of cooperation; the 

roles of subsidiarity - as a constitutional principle, or complementary competences in full development; the 

particular status of external competences. Does the EU follow, mutatis mutandis, the American evolution from 

dual federalism to co-operation. Following the evolution of the type of federalism in the EU, we find the spirit 

of federalism of cooperation even in its legal order, which has raised this form of cooperation to a constitutional 

principle, by resorting to the enslavement of the principle of subsidiarity and complementary competences as 

a constitutional choice. In essence, the choice was in favor of this type of federalism, with the observation that 

a coexistence of a European standard and a "higher" state standard within the same political field is paradoxical. 

Starting from the roots of public international law, the issue of the emergence of federalism could be 

analyzed in the light of the three traditions of federalism, since the federation presupposes the existence of a 

relationship between the center and the periphery. These three traditions of federalism have evolved as the 

transition from an international organization to a federation, as a national order, stating that notions suffer a 

shift of meanings over time [10]. Under the first tradition (17th century), the federal principle was associated 

with international relations between sovereign states, and the federation thus constituted an "international 

union of states"; this tradition ("classic") has as its feature the problem of sovereignty that has become the 

"gold standard" of modern international public law. The classic idea of federalism involves an international 
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union of sovereign states. The second tradition, the American one, presents a "combined" format of the federal 

principle originally encountered in the 13 states that formed the confederation under the name of the United 

States of America [11]. It involves the removal from the classical tradition, the decisive moment being the 

adoption of the Constitution of 1787 that diverts the old concept of federalism by the followers of the national 

consolidation to the detriment of the international current. The constitution of 1787, by its mixed character, 

recognized by Tocqueville itself, represents a compromise between the international and national structures 

[12]. 

The third tradition, the European one, brought as argument for European constitutionalism the absolute 

idea of sovereignty against the acceptance by American federalism of a graduation between (con) federation 

and unitary state: "This statist redefinition of the federal principle gave birth to a third traditions: the national 

format of the federal idea. " Two notions have been developed: confederation, respectively federation, initially 

being synonymous. The classic doctrine of this tradition is Georg Jellinek; according to that author, the 

confederation is a creation of international law, so that such a union can not be considered to have its own 

competences. Conversely, the federation is a state with as much sovereignty as a unitary state. From here it is 

deduced that the states that constitute a federation lose all their sovereignty (or, according to Jellinek, the 

sovereignty of the states excludes the federation). Following Jellinek's doctrine, the people, as a natural unity, 

precede states, but by state, the people de facto constitute a people in a legal sense; the creation of a state 

coincides with the creation of the constitution, and the first constitution of a state is postulated by its existence. 

Hence, the transition from a treaty to a constitution, towards the creation of a state, as a fact, is generated by 

the feeling of a national unity. We could have here and discussed advanced theses by Hans Kelsen and Carl 

Schmitt (from a legal or political perspective) [13]. 

 

Having said that, what kind of "state" is the European Union? Can it be described as a federal 

union? The EU's analysis from these federal perspectives pursues a triple dimension: the foundational (origin 

and legal nature of the new legal order), the institutional (composition of the "government"), the functional 

(extent and character of federal competences), and historical. Thus, from a historical, foundation perspective, 

a transfer of decision-making powers to the Community (representing a transfer of sovereignty) was 

implemented through the ECSC because the High Authority was autonomous to the Member States and had 

the power to take decisions against the will of the Member States. However, such a situation postulated a 

departure from the international idea, there was a dual ECHR independence and the EEC Treaty renounced 

the notion of "supranationalism". The ultimate normative foundation (Grundnorm) in Europe is represented 

by the Treaty of Rome as such, which, according to the CJEU, constitutes a "constitutional charter". In addition, 

the Treaty has assumed "national" characteristics; this "national" semi-nature is not questioned by the 

"international" character of the amendment process. Consequently, if the Member States (collectively) are 

"masters of the treaties", Member States (individually) have lost their competency-kompetenz. This is the 

foundation dimension. Regarding the institutional dimension, the Community legislator is prevalent, with the 

exception of unanimity in the Council. Thus, the EU presents a combination of "international" and "national" 

elements, with the European Parliament representing, with certain limits, the people ("European") and the 

Council of States. Finally, with regard to the functional dimension of the EU analysis, a wider discussion of 

directives would be required, combining "international" and "national" elements, which would be a deeper 

approach to Union law that will be the subject another section. Returning on an executive plan, the emphasis 

on the sui generis character of the EU is a rather negative explanation and, moreover, there is no historical 

basis for such a tendency, since every union of previous states has been placed between international law and 

the national one. Here we could also address the field of foreign affairs, where the rule is that of federal 

exclusivity of foreign competencies, a rule that enshrined dual dual federalism; while internally. 

In fact, the corollary of these theoretical developments is the decline of constitutional exclusivity and 

legislative exclusivity and the shift towards another modern proletarian internationalism, more pompously 

called globalization through law. The constitutional limits of the legal universe of Europe lead us to the 

sovereignty of national sovereignty as seen by a former Soviet leader, not a very contemporary contemporary 

Leonid Brezhnev. In the same category of decline of constitutional exclusivity, the situation of the decline of 

exclusive competencies can also be framed. Thus, while the original Treaty did not specify the nature of these 

competences, the exclusivity of competences was advanced by the contribution of the Court of Justice of the 

European Union (hereinafter CJEU) during the 1970s, in order to subsequently adopt the thesis of shared 

competences enshrined in Article 5 EC. The contribution of the CJEU has been materialized, on the one hand, 

in the field of the common commercial policy and, on the other, in the conservation of the biological resources 

of the sea. The exclusive nature of competences in relation to the first subject matter was recognized with 

Opinion 1/75 in the sense of a constitutional exclusivity in the EU, the competence being disconnected from 

European law and stemming from the very provisions of the Treaty. The CJEU subsequently interpreted 

http://juridica.ugb.ro/


Acta Universitatis George Bacovia. Juridica  - Volume 7. Issue 1/2018 - http://juridica.ugb.ro/ - 

Valentin-Stelian BĂDESCU 

foreign competences restrictively. Therefore, by delegation, within the framework of the common commercial 

policy, but also in the field of conservation of the biological resources of the sea, Member States act as 

representatives of the Federation. In this regard, the Court of Justice has developed a theory of the Member 

States as EC Delegates, which are being held to act in the Community interest. 

The decline of national sovereignty has also generated the cultural, institutional and normative. If, for 

the former, it resides in the promotion of strict uniformity, regarding the second one, one can easily notice the 

lack of confidence of the Romanians in the fundamental institutions of the country, parliament, government, 

justice. As for the issue of normative decline, with the fundamental importance of the principle of priority, the 

principle of supremacy and subsidiarity [14], the peaceful coexistence between European and national 

legislation is not met. Moreover, it is as if someone deliberately attempts to alter the disappearance of our 

Romanian law despite the recent and massive recoding of our legislation. Moreover, in order to be fully, the 

decline of national sovereignty can also be seen from the perspective of foreign affairs. According to classical 

theory, public international law refuses autonomous external relations for international organizations; it was 

only in 1949 that the international organizations' ability to engage in treaties was indirectly recognized, 

although the doctrine of implicit external competencies was subsequently developed. The subsequent 

emergence of parallel external competences - amorphous amorphous primary and secondary law - tried to 

remedy the situation even if the CJEU's argument mirrored the idea of a parallel competence to conclude 

international treaties overlapping the EC's internal legislative powers [15]. 

The explanation of the exceptional nature of foreign affairs for the EU lies in the fact that the EC 

tendency towards federalism has hindered Member States' progress towards international law; in this context, 

two issues arise: the status of international agreements concluded by all Member States, namely the 

relationship between European law and international agreements concluded by Member States with third 

countries. For both, the doctrine of supremacy appeared slowly, and in this context, the EU continued 

federalism. Concerning agreements with third countries, it should be noted that in a federation there are two 

levels that can be engaged in international relations with third countries; in the legal order that accepts the 

supremacy of federal law, the external relations of the Member States will, by definition, become problematic 

under international law. The solution to the primacy of EU law over an international treaty concluded by a 

Member State can be considered unsatisfactory from the perspective of Member States' international 

accountability towards third countries. Without claiming the exhaustion of the subject from research, we will 

try to confront the future of EU federalism. Not so in the colors of the rainbow, as the Union's decision-makers 

tried to anticipate, but in black and white, just as a Romanian Eurosceptic tried to be realistic. Especially that 

the purpose of this historical diversion can only be the acceleration of the integration and edification of the 

United States of Europe, the golden dream of all bureaucracy. Without Brexit, Trump or other road accidents, 

caused by the stupid people's vote. But the bruxelian Neo-Kaghebis surpassed their ancestors in Lubianka 

Square in ingenuity: in the perpetual war against the People's People, the latter comes to ask the first to strike 

him, convinced that he is doing well. The Sinister Symptom of the Victim's Confidence in Callau. Orwell was 

only 33 years old. That is why the European Union is challenging. 

 

2. European Union challenge 

 

After Brexit, one of the pressing issues that has begun to make its place more and more defined in pan-

European theoretical disputes about the destiny of the Union is the one about changing, in a more or less distant 

future, the institutional form of the EU; it has been stressed that the current structure risks in time to prove 

unsustainable, nonfunctional. It is thus considered that the functioning of the current structure, effective in a 

restricted formula of states, will encounter difficulties in the constraints of a larger number of countries, which 

often have divergent problems and interests, which will make it difficult or even impossible to reach consensus 

at an increased frequency of the union crises. In fact, there are few voices underlining that an effective 

European construction must be built, in the context of the new European reality, on completely different bases 

than current ones, namely on federalist foundations [17]. 

According to its partisans, federalism is designed to provide the EU with a greater capacity to act in 

the face of future problems, linked to the significant increase in the number of members seen not only as an 

increase in heterogeneity but also in the diversity of opinions and interests. The main fear is that the current 

formula of a more speed Europe will not work as efficiently after the Brexit has finished. More specifically, 

the formula that brought the Union into a limited form of focus and focus on economic issues is seen as 

potentially unviable in a future situation of a Europe faced with several crises that have affected optimism and 

fueled Euroscepticism. A possible solution to the future of the European Union federalist would be a formula 

based on both a constitutional treaty centered on fundamental human rights and an effective distribution of 
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powers among European institutions - this including a two-chamber European Parliament, a European 

government and even a president elected directly and holding executive powers. 

This transformation of the European Union could be the last caramid in building European integration, 

the final step to transform the initial set of states (which started on the road in the 1950s with concerns centered 

exclusively on the economic field) into a functional entity capable of has acted as an independent political 

actor on the international stage as the Union already has important attributions in a wide range of sectors, 

starting from the initial attributions in the economic field to the most important acquisition, the EU Charter of 

Fundamental Rights; important steps have also been taken in the development of Community tasks in a broader 

spectrum including trade, transport, energy, environment and consumer protection, the banking system. It is 

also noteworthy an increasing attribution of the union and in areas where the responsibility of the national 

states has long been an exclusive one: we are referring here to internal security agreements, such as Schengen, 

Europol, the Union Prosecutor's Office, and to the fact that the citizens of the Member States may address the 

European Court of Justice against the national States. 

With all these "great accomplishments", important tasks are lacking in the union to be regarded as a 

federation: first, the states have full freedom to adopt, revise or denounce the treaties on their own membership 

of the Union, and secondly , from a tax point of view, although it collects funds, the union does not really have 

a proper system of taxes, revenues and expenditures. In addition to our burdensome taxes and duties, we ought 

also to pay the union fortunes. In addition, in terms of democratic control, the Union's executive is not 

determined directly, or even indirectly, by citizens. We have already spoken about the EU's democracy deficit.  

 

But what are the basic coordinates that distinguish a non-federal federal structure for the EU? It is 

noteworthy that there is a whole series of confusions and misunderstandings of common thinking about the 

future of federal federalism. There are few who do not notice the distinction between federalism and 

confederalism: if the first term designates entities in which the role of central-level decisions belongs to 

institutions that are not under the control of the component parts (ie institutions such as the judicial or 

legislative bodies representing the electorate as a whole rather than divided into constituent states), 

confederalism is an opposite notion and not close to federalism and which is found to be close to 

intergovernmentalism, meaning groups of states where members have not delegated and thus continue to hold 

a large part of control over the key attributions of solving common problems. A well-known historical example, 

however, shows that unions tend to convert from confederations into federations in the form of a complete 

integration - during the formation of the United States, the confederate idea of a set of independent states united 

only in addressing certain issues was replaced by the federal one, precisely because it was thought that a 

confederation can not function in the long run because of the inevitable disagreements that arise when the 

number of members (to read the number of interests) tends to increase. It should be noted that the resemblance 

to the European Union is to a striking point even though the former British colonies in North America initially 

agreed to unite their powers to reject a common enemy (former ruling colonial power) while in Europe the 

initial stake it was an economic one - the differences are of degree rather than essence, and even the current 

position of Europe appears to be safer because the economic, unlike the political ones, are permanent. 

Radically different, however, compared to the American situation, European federalism faces a latent, 

but more difficult, adversary: the extremely complex heterogeneity that characterizes our continent; if the 

transformation of an initial union into a strong federation has been successful in former colonies with a 

common language, short history, and a virtually non-existent culture, things can be much more complicated in 

the case of 28 entities that count from hundreds of thousands to 80 million people who have different languages 

and cultures, as well as a common history not only long-lasting, but also marked by events that are often not 

bloody. If we add to this and a whole series of territorial issues that have not been fully clarified and two world 

wars still fresh in the memory of many, the situation seems to be a bit more complicated. It is not many years 

since the shadows of the past have led to the most tense moment in the history of the European Union: the 

French reaction to the idea of reuniting Germany - the former German Chancellor Helmuth Kohl even claimed 

that the most glacial official meeting he ever attended was the one in which he debated this issue with Francois 

Mitterrand. In the same sense, even more recently, the high electoral percentages of an extreme right-wing 

party in a German-speaking country (Austria) also stirred the unanimous concern and indignation of all 

members of the union. These examples show that there are, besides the procedural challenges that are 

essentially just the agreement, the will and the compromise of the Member States, much more complicated 

substantive issues that show that the step from the current formula to federalism is far to be a natural, 

uninterrupted sequel, which naturally intervenes as the European Union has an increased number of members 

and comes into contact with a number of new issues. 

Until now, the European political order has been based on the fundamental principle of state 

sovereignty and national self-determination - a principle derived from the fact that Europe is a continent 
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constituted of different peoples, having its own cultures, languages and histories. In this sense, the main enemy 

of the success of European federalism seems to be unbelievable precisely because it is about the essence and 

peculiarity of Europe: the diversity and heterogeneity of the European space - not only are they who believe 

that this diversity is a reality beyond which can pass, and whose disregard can be extremely dangerous. People 

from different cultures can live under the same economic umbrella even if they have a bloody common history, 

but this does not necessarily imply a cohabitation of the same good and altered form of a true federation that 

covers and decides in all areas of importance vital for the constituent nations. In this sense, the debate on 

federalism is rather turning into a debate on the fundamentals of European human consciousness in general: it 

is the economic component so important that it makes people forget about many of the issues that differentiate 

the peoples of the European Union, is it going to overcome the issues of belonging to a culture and its own 

history? Will they feel comfortable in a federal body in which the principles of sovereignty and self-

determination of a group (which basically intertwine with the way Europeans have understood politics for at 

least the last two centuries) will find only a limited place? 

Evolution of post-war Europe shows that we can be confident in the economic component: people tend 

to accept, in peaceful times, economic issues as being important enough to justify the delegation of a very 

important part of national self-determination to a supra-state body. What happens if unexpected, tragic events 

suddenly make people reflect on the costs of economic growth, job security or monetary stability? Relatively 

recent events - chain attacks - show that a constant evolution by identifying to certain principles can be abruptly 

disrupted when citizens of a particular state tend to become aware that making a foreign entity's policy may 

involve, in addition to advantages, unpredictable costs. More specifically, in a crisis situation, an unbroken 

political line of support for an idea (obligations deriving from membership of NATO, against a certain ally, 

anti-terrorist struggle, etc.) can suddenly be quenched by directly reporting the risks on which a certain group 

assumes when they directly support a cause that is not their own. Turning to our problem, it is not at all forced 

to imagine that in the more or less distant future of a federalist Europe, some of the Europeans, as the British 

have already done, will regret that they have permanently delegated to the Union institutions the right to decide 

on fundamental issues. Like the English, they may wonder why they have to bear the risks and costs of 

initiatives that not only do not directly concern them, but they have not even been taken through their 

consultation. The rapid change of opinion of the English on the membership of a supra-state organization with 

a great democratic deficit may, in unfavorable conditions, change the attitude of some Europeans towards 

supporting the idea of a united federal Europe. People tend to accept certain costs only when they feel directly 

related to them, either individually or through the group they identify with; no one is willing to accept costs 

that come from the advantages or problems that concern only others. 

We sought to show that the problem of federalism is in reality a much deeper than it seems at first 

glance. Besides the institutional and procedural challenges, there are latent issues (but perhaps even more 

importantly) that can oppose federalism. It is unlikely that the dissolution of feelings of belonging to the group 

will diminish so much that it will not feel its presence in a future European federation; on the other hand, the 

risks of continuing European construction in the current, non-federalist formula, which leaves a considerable 

degree of freedom to each state, can be extremely dangerous in the cases where the Union's decision-makers 

in Brussels opted for more integration, different speeds. Only the Good God can know how things would 

evolve in a federalist hypothesis: as the attacks in Europe have shown, unexpected events can very easily 

change the long-awaited evolutions. The problem of European construction, the dispute over federalism, seems 

to come here to a paradoxical end - no answer can be given, no one can absolutely be right because no one can 

clearly know the future. Acceptance of federalism is strikingly akin to the acceptance of unknown and 

especially incalculable risks: we want to go further on the road to full integration but we can not know what 

the costs of such an initiative will be - the choice of this path rather depends on the extent to which we are 

willing to give up the identity and specificity of our legal culture, replacing it with another foreign and 

inadequate to our millenary tradition. 

 

3. Identity and spirit of Romanian law in the context of European Union law 

 

The law of the European Union is like a kind of Procust's Bed. All participants in the union 

construction must be measured to decide whether or not they fall within the limits of this creation. In order to 

fit within these limits, Europeans are to be "shortened" or, if necessary, "elongated". The shortening or 

stretching operation comes from outside, from a third party who does not announce that there is such a "bed" 

or what are the real, predictable dimensions of the "bed" of the Union legal order, and the benefit of matching 

the "bed" is uncertain, both as a possibility of occurrence and as a period of "gestation". It is almost impossible 

to know how long or short the European "bed" is, because its limits are constantly changing.  
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From here on, we intend to bring to the attention of the legal doctrine the complex problem of the 

emergence of a new legal typology, namely the type of European Union law. The paper seeks to answer the 

question: is European Union law a new type of law with specific qualitative determinations? Only through 

a multidisciplinary study combining elements of general theory of law with comparable elements of law and 

European Union law can we consider such an approach to be justified. Especially since we are currently 

witnessing some fascinating challenges in the European Union - we are talking about integrating into a supra-

national legal order, connecting to supranational interests, reconfiguring sovereignty, intermingling national 

values with those of the European Union, and on the harmonization of legislation. But the creation of a United 

Europe raises a delicate problem - the compatibility between national values and those of the European Union. 

Unfortunately, the twenty-eight national identities are threatened by this process, so we wonder, on the other 

hand, whether the peoples of Europe are ready to give up their specificities and embrace „unity in diversity”. 

Can European Union law, which is characterized by multilingualism and multi-Jewry, be 

considered a new type of law, appearing in the panorama of the rule of law systems of the world? We 

appreciate that only insofar as the European Union is founded on an autonomous legal will and on principles 

and values that lie in the eternal legal area, both for the individual's reason and for the national identity of 

States, it is possible "unity in diversity" and therefore the existence of a new legal family. For this reason, I 

considered it to be conclusive to also examine the case law of the CJEU in defining the principles of law 

characteristic of this new legal order. The inventory and analysis of the general principles of European Union 

law is also an important and useful approach to the legal world, due to the overwhelming importance of this 

source of law in the European legal order, but also in the internal legal order of the Member States. As a pillar 

of the European Union's legality, the general principles of law are imposed on the European institutions, being 

superior to the law deriving from the hierarchy of European Union rules. It should be emphasized that these 

principles also apply to the Member States, and to the extent that they act in the field of European law. We 

also emphasize that, in order to be able to talk about a new legal typology, there is first the need for an 

autonomous will to command the Union's legal decision-making process, a will that does not represent a mere 

arithmetical sum of individual Member States' wills; so states undertake to submit to a distinct legal will of 

their own. In addition to an autonomous will that commands legal creation, the new typology also implies the 

existence of general principles that command the essential directions of the construction and development of 

European and national legal order. 

For Romania, 10 years after EU accession, it is a moment of reassessment in different areas of the 

legal path of a Member State. For this purpose, this text includes both doctrinal and empirical observations. 

The Body of European Regulations that proceeds to the minimal or even complete harmonization of the 

national laws of the Member States, the set of rules governing European law, the unprecedented proliferation 

of international working groups, the numerous large-scale academic projects, the doctrinal codification of 

European law, ambitious European Parliament, together with the European Commission's drafts and 

communications, describe in general the crux of the progressive Europeanization of national law and the setting 

up of a European law.Together, all these tendencies converging towards the gradual approximation of the 

various national laws of the European Union have always been animated, inter alia, by the pragmatic objective 

of facilitating the expansion of cross-border trade in the internal market. The European Commission, drawn 

by the force of this trajectory, is advancing towards wider intervention in the field of European law. The 

requirements of transnational trade and, in particular, European trade require the existence and application of 

uniform material rules applicable to trans-European commercial transactions. However, the creation of a 

European law through EU institutional instruments becomes an increasingly unfeasible objective. As such, the 

conventional or private path remains the only solution whereby business can overcome the difficulties arising 

from the diversity of national contract laws, their loopholes and their inadequacy in trans-European 

transactions. In this context, lex mercatoria is no longer just a mere historical reference to rules taken over by 

national trade laws and / or codes of practice and international trade principles, but rather rules specific to 

current transnational/trans-European trade, permanently restructured rules to corresponds to business 

transnationality. In the same line of reasoning, the European Commission presented the single digital market 

strategy in May 2015. The proposed European regulations aim to facilitate access to this market, to encourage 

online innovation in Europe and to guarantee the right to better digital services. The impact on the conclusion 

of contracts in the electronic environment may be significant, and the implementation of the single digital 

market strategy will lead to a revision of the way this contract is created and executed, ie the use of the means 

of proofing electronic transactions. 

 

Following the comparative analysis of national and European regulations, an increasingly common 

assumption is that the parties invoke before the Romanian courts theories established at European level, 

especially in the common law system (for example, the "estoppel doctrine", "No oral modification clause", 
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"piercing the corporate veil", "alter ego liability") in support of their claims and defense. Considering that 

parties often do not anticipate an express reference to these theories in the contract, and that judges/arbitrators 

are required to rule on all the pleas of fact and law invoked by the parties, it is necessary to clarified the extent 

to which the arbitral tribunal/tribunal could base its solution on them. The question is under what circumstances 

can the judge/referee apply certain theories established in the common law system and accepted at European 

level, and what are the assumptions and benchmarks that they would consider in order to justify their solution. 

The answer may be whether the interest in harmonizing the provisions of the law at European level resonates 

with that of furthering the development and integration of the EU internal market. Regulatory differences 

constitute barriers for Member States in the sale of goods and the provision of services, generating additional 

costs that can be reduced or even eliminated by adopting a unitary framework of law. This process has already 

been opened by the adoption of directives and regulations that outline the applicable legal framework, 

synchronize rights and obligations, establish criteria for recognition of judgments. Against this background, 

reinforced by the European Commission's efforts to reinforce European law and European legislation, they 

outline the importance of the general principles of law as applied at EU level. The interest in harmonizing the 

provisions of the law at European level resonates with that of the further development and integration of the 

EU internal market. Such a mixed methodology allows the scientific presentation of informed conclusions 

from the actual application of the Union law by the Romanian courts. 

 

4. European and national dimensions of the science and practice of law 

 

In the predominantly legal way of approach, deduced from the treatment of the European Union, in 

which, of course, a different point of view was presented, those who are interested in Union law (in general) 

and in Romanian law (in particular) a critique that is expected even for the purpose of conducting research in 

the field. Our approach also has a theoretical foundation based on the inherent historical approach, a history 

that in the EU is only summed up in two-digit years. But mankind did not come up with the EU and it will not 

end with the EU, and on a brief and surface analysis we realize that today's society is far from an insecure, 

asymmetric, chaotic, risky and turbulent society, a continuing change that also affects the national dimension 

of the science and practice of our Romanian law. Especially because any society is specifying its normality; 

that is, the existence and the imposition of norms, of social rules without which life in society would not be 

possible. This also implies empathy in social relationships. Empathy is the ability or ability of man to perceive, 

understand, and accept the feelings or feelings of those he or she relates to, walking up to affective 

identification with them. Compared to empathy, which in ordinary circumstances appears to be a human virtue, 

indifference, in the same natural circumstances, manifests itself as a human flaw, because it consists of 

indifference, impatience, insensitivity or coldness to a person's thoughts or feelings. Indeed, while empathy 

means translating one who interacts with another in the skin of the interlocutor, of the one to whom he relates, 

indifference is to preserve his own state and remain in affective inertia. The empathic man metamorphoses 

from the emotional point of view and reaches the same wavelength with those he comes into contact with, 

while the careless man rejects or does not accept affective transformation in a way similar to that of the 

interlocutor [18]. 

In the economic environment, service providers or product bidders often work on customer 

specificities and simulate affectivity or even empathize with them. Starting from the bucket: Our client, our 

master !, many entrepreneurs organize their businesses based on the principle of understanding the real needs 

of customers or business partners. Moreover, some of the business people go further with economic and social 

empathy, offering personalized services or products to each client. In the business world and generally in 

human relationships it is very important to know how to listen to others and empathize especially with people 

who are socially or economically close to us. Success in business as well as the building of solid social 

relationships are in many situations conditional on multiple factors, including empathy, which is an important 

place on the list of important human qualities. Unfortunately, they are economic or administrative 

organizations, especially public (for example, public authorities or institutions), but also in the private sector, 

where, instead of empathy or respect for consumers or citizens who use services or want to purchase of 

products, there is indifference or indifference. 

In the 21st century, communication or people-to-people interaction can be much more optimized than 

in the past centuries, as there is the possibility of using very effective means or tools (eg, extremely remote 

communication through images and sound), no matter where people are. It is, in fact, a paradox that, although 

they have increased communication possibilities and people communicate more, they are less empowered, 

because the current tools or means of communication are virtual, not real, nature. According to D. Goleman, 

empathy is one of the features of emotional intelligence, along with self-awareness (self-knowledge) and self-

discipline [19]. Positive communication is important in any field and in any inter-human relationship, but it 
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implies amongst the sine qua non requirements, the awareness of the affective emotions of oneself and of 

others. Self-knowledge, affective self-control, as well as emotional transposition into the mind and feelings of 

interlocutors are indispensable for establishing and developing strong and healthy social relationships. People 

who do not empathize have no social consciousness, are indifferent to the needs of their close associates or 

clients, and can not positively manage the social relationships in which they participate either actively or 

passively. The process of empathisation is controlled by the brain, which means that the level of this human 

qualities can be well-regulated by exercise and information. In nuts, people who lack empathy can, however, 

be educated to acquire this social quality, and those who have excess affection, towards the people they are in 

relationships with, can self-discipline. 

In many instances, people who, emotionally, have not been properly trained, are conflicting or 

antisocial. The affective architecture of the human brain is receptive to internal and external stimuli, which 

can, as appropriate, either improve the quality or feelings of people, or damage them. Thus, if we understand 

the way the human brain works and the factors that can influence it positively, the negative affective state 

(anger, fear, pain, etc.) can be removed and transformed into a positive emotional state (peace of mind, joy, 

confidence) . If emotional processes are not known or if they are ignored, they can be reversed, and from a 

good state they can end up in a bad, negative one. In other words, the thesis concludes that the aptitude offered 

by the gray matter of man can be educated or, on the contrary, can be degraded by the subject or by those 

around him. The formation and development of emotional intelligence is possible, mainly during the minority, 

as later, as the person matures, the positive results are increasingly difficult to obtain, as it regress the ability 

to change. I believe that the most important role for the development of affective intelligence can be the family 

and the educational institutions. 

There are certain professional categories, such as physicians, lawyers, judges, prosecutors, 

psychologists, social workers, firefighters, police officers, etc. who perform positions, professions, trades or 

occupations that require a reserved manifestation of empathy. For example, lawyers or judges need to limit 

their empathy towards their clients, ie the judiciary, to the point where the transposition of the latter does not 

risk transforming into total affective identification. Excessive empathy, at least for certain professions such as 

those mentioned above, is toxic or harmful because it influences the quality of the activities or services 

provided, generating negative professional results. The doctor does not have to complain about the patient, the 

lawyer does not have to live the feeling of a client's fear of suffering, the judge should not become impressible, 

when there is a defendant in front of him who begs the indulgence or a victim who suffers, etc. The judge, the 

lawyer, the doctor, the prosecutor and all those who carry out activities involving reserved empathy must 

manifest emotional intelligence, which involves, in addition to transposing the interlocutor's self, self-

knowledge and self-control [20]. 

 

The reader will often find a certain disproportion between the extent of the attacked problems and their 

laconic, if not often expedient, treatment. Writing with a constant sense of urgency, the text is constantly 

compelling, in the suggestion, not once, at the stage of degreasing, in the recording of large, unfinished masses 

of the theme. The ensemble is rather an indication of elementary axes and delimitations than a systematic and 

deep exposure. At the limit, we could have thanked with the publication of the summary, understood as an 

inventory of issues that can not be traced to infinity. Everything is the first instance effort, the tone of the 

blueprint, before an absent orchestra. So, with all the energy, we refuse the position of the scientist who has 

life receptions and can deliver them on demand. We refuse to be Romanian again! How painful. Recently, a 

new trend has emerged among young intellectuals: to be no longer Romanian, to regret being Romanian, to 

question the existence of a national specificity and even the possibility of the creative intelligence of the 

Romanian element. Let's get along well: young people do not go beyond the national to feel and think about 

universal values; they do not say, "I am no longer Romanian, because I am above all human, and I only think 

by this universal and eternal criterion". These young people do not despise Romanianism because they are 

communists or anarchists, or I know what social-universal sect. Not. They simply regret being Romanians and 

would like to be any other nation in the world, Chinese, German, Scandinavian, Spaniards; anything, only 

Romanian - no. They were tired of the destiny of being and staying Romanian. And by any kind of argument 

he seeks to prove that the Romanians are a race incapable of thinking, of heroism, of philosophical problems, 

of artistic creation, and so on. One of them doubts long ago about the reality of a Romanian warrior, that he 

wants to read the history of Hammer's Ottoman Empire to see if the Romanians have ever fought against the 

Turks and defeated them! Another thinks that any brain that matters in Romanian history and culture is not of 

Romanian origin. Cantemir, Kogalniceanu, Eminescu, Haşdeu, Conta, Maiorescu, Iorga, Parvan, etc. - 

everyone, but absolutely all are foreigners. There are Slavs, Jews, Armenians, Germans, anything; but they 

can not be Romanians, Romanians can not create, can not judge; Romanians are smart, they are tricks, but they 

are neither thinkers nor creators [21]. 
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If you give them a name that is known to be Romanian, they have other arguments. Is it from Oltenia? 

Serbian blood. Is it from Moldova? Moldova is celebrated. From Transylvania? Hungarian blood. Their only 

chance to be real people is to prove that their origin is not pure Romanian. I do not think there is a European 

country in which there are so many intellectuals to be ashamed of their generations, to seek for the frenzy of 

defects, to play their past and to confess in the big mouth that they would prefer to belongs, by birth, to another 

country. All these young people have objections to the Romanian people. First, they say, Romanians are smart, 

and this prevents them from having inner dramas, knowing the depths of the human soul; prevents them from 

having problems. Romanians are smart - what a horror! Where can the wake-up lead? What do you use to 

know superficially reality - when you lack the faculty of imagining problems, you lack the disease through 

which you can see death and existence, do you lack the very elements of inner drama? These young people are 

upset about the Romanian people because the Romanians have no dramas, no conflicts and do not commit 

suicide because of metaphysical desperation. Young people have discovered a whole European literature of 

metaphysics and ethics of despair. And because despair is a feeling unknown to the Romanian, young 

intellectuals have inferred the irremediable stupidity of this nation. Fueled by European readings, mimicing 

European dramas, willing at any cost a spirituality that even resembles only exterior with Western spirituality 

- the young people understood nothing of the genius of this Romanian people, haunted by so many sins, having 

innumerable shortcomings but still shining with an intelligence and a sense of self. Young people reacted 

against the current 10-12 years, starting from Thinking and the European Idea (Pârvan, Lucian Blaga, Nae 

Ionescu, Nichifor Crainic, N. Iorga), who had proclaimed the autochthonism, ethnicity in art and thought, the 

first Orthodox philosophy by creating the Romanian typology [22]. 

The causes of this reaction are far too interesting and too close to us to encourage us to discuss them 

in this article. Besides, we have not even tried to investigate the entire phenomenon of "being no longer 

Romanian", but only to denounce some of the aberrations of the last intellectual way. Those who despair of 

the destiny of being born Romanian judge the merits and defects of the people. They want problems, doubts, 

heroism - and the Romanian people are totally foreign to their doubts, and the heroes have a very familiar 

conception. For an intellectual young, faith and doubt have philosophical value, open the ways of meditation, 

pose problems; for a Romanian peasant there is no doubt, he believes naturally, without problems. It is true 

that the Romanian people suffer from many sins, it is true that we lack many axes - but this is our human 

condition, these are our possibilities to achieve universality. We can leave them or simply ignore them. But it 

is neither chivalrous nor effective to be ashamed that we were born Romanians only for the simple reason that 

we do not find what Dostoevsky wants in Romanian valences. Since the Romanian society survives, it shows 

that it has some potential, that is, it has resources, both human and material, but since it evolves well below 

potential, it does not adequately capitalize on it, and therefore, it lacks both something that is capable of 

propelling it, and something else to direct it. Clearly, a true state of law, not just a proclamation, is needed. 

I believe that Parliament "the supreme representative body of the Romanian people and the sole 

legislator of the country" for the fulfillment of the legislative function, which is the essence of the 

parliamentary activity, can adopt specific measures, including the setting up of special commissions for the 

rehabilitation of our legislation, so altered in these 27 years. The constitutional reference framework is given 

by the provisions of art. 64 par. (4) second sentence of the Constitution, according to which "Each Chamber 

shall establish permanent committees and may establish special committees. Chambers may form joint 

committees. "According to art. Article 8 paragraph (1) of the Regulation of the Joint Activities of the Chamber 

of Deputies and the Senate, "(1) Special committees may be set up at the level of the Parliament for the approval 

of complex legislative acts, for the elaboration of legislative proposals or for other purposes specified in the 

decisions establishing the of these committees. "Also, the Courts have the constitutional role of achieving 

justice (Article 126 of the Constitution). According to Article 124 (1) of the Constitution, "Justice takes place 

in the name of the law". Similarly, according to Article 124 paragraph (3) of the Constitution, "Judges are 

independent and are subject only to the law". Therefore, judges do not legislate, but obey the law and carry 

out justice on the basis of and in the name of the law. Here is a brief comment. Also, by virtue of constitutional 

provisions, the rules of EU law have priority and are mainly applied to national law. Only Union law is the 

product of judges from the CJEU, who are appointed as non-elected, have a discretionary power to legislate at 

Union level. If Romanian judges are forbidden by the constitution of the country to legislate for Romania, how 

can foreigners legalize, however good professionals would be for me a Romanian citizen !? It is a nonsense, a 

contradiction in terminis, a "favor" the English have abandoned [23]. 

In the same sense, the Public Ministry, in the judicial activity, represents the general interests of society 

and defends the rule of law, as well as the rights and freedoms of citizens. (Article 131 of the Constitution). 

According to art.132 par. (1) of the Constitution, "prosecutors shall carry out their activity in accordance with 

the principles of legality, impartiality and hierarchical control, under the authority of the Minister of Justice." 

Therefore, the Public Prosecutor, prosecutors, defend the order of law, ie the order created by law. Moreover, 
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the Superior Council of Magistracy is the "guarantor of the independence of the judiciary" (art.133 paragraph 

1 of the Constitution). According to the law, in the fulfillment of its constitutional role, the "SCM Plenum 

approves the draft normative acts regarding the activity of the judicial authority" 38 paragraph 3 of the Law 

no.317 / 2004 on the Superior Council of Magistracy). As the Constitutional Court has stated, however, "the 

Superior Council of Magistracy, as a component part of the judicial authority, according to the provisions of 

the Basic Law, as a guarantor of the independence of justice, can not be transformed into an advisory body of 

the Parliament, [or the Government, delegated legislative authority] without affecting constitutional values 

such as the rule of law or the principle of separation and balance of power within constitutional democracy” 
[24]. 

 

Some conclusions 

 

In conclusion, according to the same decision of the Constitutional Court, which is compulsory in 

accordance with the provisions of Article 147 of the Constitution, by virtue of the principle of separation of 

powers, enshrined in Article 1 paragraph (4) of the Constitution, as well as the provisions of art.61 par. (1), 

the Parliament and, by legislative delegation, under the conditions of Article 115 of the Constitution, the 

Government have the competence to establish, amend and repeal general legal norms. The courts of law, the 

Public Ministry and the Superior Council of Magistracy, components of the judicial authority under Chapter 

VI, of Title III - Public Authorities of the Constitution of Romania, have the constitutional mission to carry 

out justice, under Article 126 paragraph (1) of the The fundamental law, ie to settle, applying the law, the 

disputes between the subjects of law on the existence, extent and exercise of their subjective rights, to represent 

the general interest of society and to defend the rule of law in the judicial activity, .131 paragraph (1) of the 

Constitution, namely to fulfill the role of guarantor of the independence of the judiciary, according to the 

constitutional norm contained in art.134 para. (4), and in no way a role in the activity of drafting normative 

acts, to the legislative procedure ". All these considerations can be found in the legal culture and constitutional 

law of a rule of law, organized on the principle of separation and balance of power, such as the EU Member 

States. Less in this bed of Procust, the sui generis creation of the neo-Marxists who lead the destinies of so 

many peoples subjected by the force of the Union law. 

Further, on the same line of demonstration, the legislative initiative belongs, according to art. 74 of the 

Constitution, to the Government, deputies, senators, citizens. If, as regards the deputies or senators, the 

legislative initiative can belong to any of them, the Government can not retain a right of constitutional 

legislative initiative for any of the ministries that make up the Government. Also, there are special rules for 

the exercise of the citizens' legislative initiative. At the same time, no constitutional law provides the legal 

basis for preventing any deputies or senators from taking legislative action, as no constitutional provision 

provides the legal basis to prevent the exercise of the right of legislative initiative of deputies and senators on 

legislative proposals with the same object initiated at Government level or by citizens. On the contrary, the 

Constitutional Court of Romania has found the existence of a constitutional legal conflict between the 

Parliament and the Government, when the latter intervened in the law-making process, that is to say, 

accountable to the Chamber of Deputies and the Senate, 114 paragraph (1) of the Constitution, on the draft 

National Education Law, in the cases where the bill is in the process of legislating at the Senate, as a decision-

making chamber [25]. Consequently, irrespective of the regulatory field and the activity of the Government in 

relation to the respective field, a decision of the Parliament to set up a special commission to achieve a 

unification of the specific regulations of that area respects the constitutional and legal framework of reference, 

being meant to ensure the desideratum of security legal. This initiative is even more supported when the area 

in question is that of justice, to systematise, unify and ensure legislative stability in this area in the sense of 

coordinating regulations in the area. Thus, both the EU legislative initiative and the implementation of justice 

in the member countries can be described as acts of unfair constitutional cooperation, as they do not respect 

the national constitutional framework of reference. 

In this context, parliamentary initiatives that could address the same regulatory area or the same 

legislative solutions promoted at the level of the Government are in line with the will of the Parliament, which 

can not be censored by either the executive authority or the judiciary, and even more a foreign one hostile to 

national interests. I hereby affirm that we are witnessing a misappropriation of the law-making process through 

the mere fact of taking over from a foreign-union rather than a national initiative of a draft law completed by 

a supra-state power within the national constitutional legal order, disregarding the framework constitutional 

and legal reference. Such a takeover of misappropriated legislative solutions is an abandonment of national 

sovereignty that is ineffective and misleading. Moreover, the complexity of the legislative process within the 

Parliament, with the involvement of many institutional actors, under transparent conditions, are all guarantees 

of the achievement of the legislative function in accordance with the principles of a democratic state, and the 
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simple fact of ignoring interests can be held as nature prevents the implementation of these constitutional 

procedures and has the significance of placing the above authority above the law. 

Finally, according to Article 1 (4) of the Constitution, the State is organized according to the principle 

of separation and balance of powers - legislative, executive and judiciary - within constitutional democracy. 

In fulfilling this principle, all public authorities must show constitutional loyalty, respecting their constitutional 

competence, and cooperate in respecting and implementing constitutional principles and norms. The judiciary, 

even at EU level, does not have the power to hold a legislative initiative. If the Union judiciary had the 

constitutional power to prevent the national parliament from legislating, it would jeopardize the very existence 

of the rule of law, which would be an impermissible limitation of the role of Parliament, whose essence is its 

representativeness, unlike the executive and judicial authorities, authorities that have another role and 

functions in the rule of law.  

In order to discover the determinants that will save the Romanian legal right and culture from 

extinction, we propose to the reader to go through the second part of the study to be presented in the future 

issue of the magazine. 
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