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Abstract: The present paper starts by mentioning the main international, European and domestic instruments 

concerning the rights of persons with disabilities, trying to find a definition of disability and continues with the analysis 

of the Romanian criminal code and criminal procedure code implementing the first mentioned instruments. The 

conclusion at the end of the paper is that while it seems that the Romanian criminal legislation is broad enough 

concerning the rights of persons with disabilities and offers guaranties for non-discrimination, the jurisprudence is the 

one to prove if this is enough or there is a place for improvement. 
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Introduction 

 

At the European level there is a broad legislation concerning the rights of persons with disabilities as 

part of EU policy concerning non-discrimination based also on gender, ethnic origin, religion or belief, age 

or sexual orientation. Disability law can be found in legislation referring to other issues as education, 

employment, health, social protection, transport, telecommunications or consumer protection, etc. [1-5]. 

At the UN level there is also legislation concerning disability law incorporated in specific documents 

or in general ones, concerning human rights [6-12].  

In our domestic law there are provisions regarding persons with disabilities in Law no. 487/2002 

concerning mental health and the protection of persons with mental disorder - recast [13], in Ordinance no. 

137/2000 concerning the prevention and punishment of all discrimination forms - recast [14], Law no. 

448/2006 regarding the protection and promotion of rights of persons with handicaps - recast [15], 

Government Decision no. 548/2017 regarding the conditions to obtain certificate of professional personal 

assistant and its procedure [16], but also in different other acts, as Criminal Code [17] and Criminal 

Procedure Code [18]. 

The goal of the present paper is to analyse the reflection of the rights of persons with disabilities in 

criminal law, by taken into account both the status of victims and that of the accused person/suspect. 

 

1. Definition of disability and persons with disabilities 

 
The UN Convention on the Rights of Persons with Disabilities (UNCRPD) [19] does not offer a 

definition for disability or person with disability but it offers in its Preamble and Article 1 principles which 

are meant to clarify its application. The preamble offers a conceptual definition of disability, stipulating that 

it is an evolving concept and that disability results from the interaction between persons with impairments 

and attitudinal and environmental barriers that hinders their full and effective participation in society on an 

equal basis with others. 

Article 1 defines the target group to whom the Convention applies. It provides that persons with 

disabilities include those persons who have long-term physical, mental, intellectual or sensory impairments 

which in interaction with various barriers may hinder their full and effective participation in society on an 

equal basis with others. 

There is no definition at the European level either, even within the Equal treatment directive 

2000/78/EC [20]. An explanation might be that the European community legislation generally does not 

define protected grounds, or that the adoption of a definition would not be generally accepted by Member 

States. Also, at the European level the accent was put more on the equality approach as compared to a social 

protection approach [21]. Practically, the task of finding a definition for disability or the person with 

disability belongs to the jurisprudence. In Chacon Navas (Case C13/05) [22], the European Court of Justice 

(ECJ) decided that disability must be understood to a limitation which results in particular from physical, 
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mental or psychological impairments and which hinders the participation of the person concerned in 

professional life. In order for the limitation to fall within the concept of disability it must therefore be 

probable that it will last for a long time. The definition assumed that medical impairments themselves, not 

the work environment, hinder professional life, therefore it was criticised at the European level, but we have 

to take into account the moment it was brought, which was before the adoption of UNCRPD. 

In Coleman (Case C303/06) [23], the ECJ pointed out that the Equal treatment directive 2000/78/EC 

applies not only to the disabled person himself/herself, but also to his/her family because the goal of 

combating discrimination does not apply to a specific category of persons, but to the nature of 

discrimination. Or, in Coleman case, the applicant was not herself disabled, but her child was, and she was 

laid off from her work because she could not come every day at work due to her child’s illness. 

The ECJ jurisprudence came with other definitions of disability or other interpretations. For 

example, in the Jette Ring (Case C-335/11) [24] the Court found that the definition covers not only 

disabilities that are congenital or result from accidents, but also those caused by illness. Furthermore, the 

disability has tu fulfil some criteria as to last for a long time, to be a physical, mental or psychological 

impairment which in interaction with various barriers may hinder the full and effective participation of the 

person in professional life on an equal basis with others. The ECJ jurisprudence found also that obesity might 

be considered a disability if it fulfils the above mentioned criteria (Kaltoft Case C 356/12), while the 

inability of having a child does not constitute a disability according to European law (case C 363/16). 

In the Romanian legislation disability is seen as a handicap, a physical, psychological or mental state 

which limits a person to move, to act, to perceive. Initially, the Law 448/2006 concerning the protection and 

promotion of the rights of persons with disabilities defined these persons as the ones who, because of an 

illness, physical, mental or sensorial, miss the abilities to run everyday activities and need protection 

measures for recovering, integration and social inclusion. After transposing the European legislation, the 

above mentioned law was modified by the Emergency Ordinance no. 84/2010, and the definition changed, 

the persons with disabilities being seen as those persons whom the social environment hinder the full and 

effective participation of the person in professional life on an equal basis with others, who need protective 

measures in order to be socially integrated. Therefore, the perception of these persons changed entirely, as 

they were not seen anymore as some persons who need to adapt to the environment, but the environment 

need to adapt to these persons, so they can exercise their rights equally to the others. 

 

2. The protection offered by the criminal code 

 

In the Romanian Criminal Code there are more dispositions regarding some categories of persons 

who could be considered persons with disabilities. Starting from the Kaltoft Case, where ECJ found that also 

obesity can be considered disability, we can interpret that also a person who is a drug consumer or an 

alcoholic might be a person with disability if some criteria are met, lasting for a long time, interacting with 

various barriers and if hinders the full and effective participation of the person in professional life on an 

equal basis with others. The criminal code contains in its general part dispositions concerning causes of non-

guilt, aggravating circumstances and safety measures, which are applicable to persons with disabilities also. 

For example, art. 26 foresees the irresponsibility as a cause of non-guilt, when a person committing 

the crime could not realise what she was doing or could not control herself, due to a mental illness or other 

causes. 

Next article describes intoxication as a cause of non-guilt, when a person at the moment of 

committing the crime could not realise her actions or could not control them due to involuntarily intoxication 

with alcohol or other psychoactive substances. As we can see, our legislator defends only the non-willing 

intoxication. If someone voluntarily consumes alcohol or other psychoactive substances and then commits a 

crime, the aggravating circumstance foreseen by article 77 letter f) from Criminal Code would be applicable. 

Therefore, here there is not the case of an illness which on a long term could qualify as a disability, but a 

singular case when someone consumes alcohol or other psychoactive substances, voluntarily and then 

commits a crime. 

A different non-guilt cause is the error, when there is no crime if it depends of a circumstance that 

the author does not know and cannot realise it. For example if the victim has a handicap, a certain disability 

which puts her in a defenceless situation, but the author does not perceive it as such, this circumstance will 

not be retained as an aggravating one. On the contrary, if the author realises that the victim has a particular 

disability and this puts her in a defenceless position, the aggravating circumstance foreseen by article 77 

letter e will be applicable (committing a crime by taking advantage of the vulnerable persons due to their 

age, health, disability or other causes). If that person commits the crime particularly because the victim has a 

disability and the author considers the victim inferior, another aggravating circumstance applies, the one 
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foreseen in art. 77 letter h) (committing the crime based on grounds of race, nationality, language, religion, 

gender, sexual orientation, political opinion, wealth, age, disability, illness, aids, etc.). 

Another form of protection is offered for the person who sent to trial, is convicted to imprisonment 

under supervision or is not convicted but the application of the punishment is postponed, as the judge may 

oblige this person who suffers from a certain illness as the alcohol addiction or other psychoactive 

substances, to medical treatment (art. 85 al. 2 letter d) and art. 91 al. 2 letter c)). 

Furthermore, during the whole criminal trial, the person who committed a crime and presents danger 

for the society because of his illness can be obliged to medical treatment or can be hospitalized (art. 109 and 

110). 

In the special part of the criminal code there are foreseen more crimes which contain aggravating 

elements based on the special grounds, as for example the disability of the victim. For example there is the 

crime of human trafficking (art. 210 al. 1 letter b - taking advantage of the impossibility to defend or of the 

vulnerability of the person), the exploitation of begging (214 al. 1 - the act of a person who sends a person 

with disabilities to beg for the public mercy), rape (art. 218) or sexual aggression (art.219). 

In article 190 we can find the crime of murdering a person who suffer of a grave illness or disability 

at her repeated request, as no one can dispose of another person’s life. Article 191 punishes the determination 

or helping in committing a suicide a person who could not realise her actions or could not control them. If a 

crime results in causing an infirmity, the crime is more serious and the punishment is bigger (art. 194). 

Article 203 punishes the leave of a person without help and art. 282 al. 1 letter d) punishes torture based on a 

discrimination. Nevertheless, art. 369 provides that it is a crime to incite the public by any means to hate or 

discrimination against a certain category of persons, who could be the persons with disabilities, for example. 

 

3. The protection offered by the criminal procedure code 

 
The criminal procedure code also offers guaranties for the persons with disabilities. During the 

investigation phase if the suspect or the accused person is hospitalized due to a mental illness or other such 

causes, the defence is mandatory. If the victims are the ones with disabilities, the defence might be or not 

mandatory. If we talk about a mental disability which makes the person incapable, then the defence is 

mandatory (art. 93 al 4). If we talk about different types of handicaps, the defence is not mandatory, in such 

cases the prosecutor having the discretion to ask for a lawyer or not depending if he considers if that victim 

cannot defend herself. The same disposition is available for the accused or suspect or the civil part (the 

victim who suffered a prejudice and asks for compensation). 

Another common guaranty is the possibility of being heard and understood through an interpreter if 

for example due to a hearing or speaking impairment the accused/suspect/victim cannot communicate (art. 

105). The article 105 al. 3 and 4 refer strictly to this kind of situations, when the communication is made 

through a person who can communicate through the signs language. In these cases, communication can be 

made in a written form, as well. In exceptional cases, if there is no such possibility, the hearing can be made 

with the help of a person who can communicate with the concerned person. 

According to article 106 al. 1 if during a hearing of a person, he or she gets sick or becomes very 

tired, the hearing adjourns and if needed a doctor is called. 

Article 111 refers to the hearing of the victims and paragraph 6 provides for the hearing of the 

victims who were declared vulnerable and need special protection as being separated and heard in special 

places, or by a psychologist, or by a person of the same sex and if needed to be heard more times, by the 

same person. It is necessary though, for the victim to be threatened or vulnerable. According to Romanian 

law, if a victim does not want to participate in the trial as a victim, it can participate as a witness. Article 113 

al. 2 presumes vulnerable persons, the persons with disabilities or the victims of the crimes committed on the 

grounds of discrimination based on personal characteristics. Therefore, the disabled persons are presumed 

vulnerable persons and special protection measures can be enforced during the whole trial (accompanying 

them, ensuring their security, hearing them without their presence, distortion of voice and image if needed, 

not public hearings, etc.). On their request, these persons may be accompanied during the hearing by the 

legal representative or another chosen person. 

As a form of recognition of the gravity of crimes committed against persons with disabilities, and of 

vulnerable persons in general, the legislator provides that in case of trafficking and exploitation of such 

persons, the accused may be taken into custody and also a warrant of technical supervision can be issued. 

Such measures can be taken in case of the mentioned crimes, these being seen as very severe ones, together 

with terrorism, crimes against national security or crimes against life committed with intent (139 al. 2). In 

case the accused person is put under arrest if he has under guardianship a vulnerable person, who need 

protection due to age, illness, or other causes, the authorities take the necessary steps to provide protection 
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for these persons. 

The special part of the criminal procedure code also provides some dispositions meant to protect the 

persons with disabilities. For example when presenting the ways of lodging a criminal complaint, the 

legislator provides that in cases of incapable persons, the prosecutor will start an investigation even if the 

crime committed would be one of which the investigation starts only if the victim itself complains. Also in 

such cases, if the victim would like to withdraw the complaint, it can be done only if the prosecutor agrees. 

On the other hand, the rights of the suspect/accused person with disabilities are also protected. For 

example, article 312 and 367 provide as a cause of adjournment of investigation or trial, the situation when 

the accused person suffers from a severe illness which is established by an expert. 

 

Conclusions 

 
By these dispositions the legislator tried to incorporate the European norms and also to take into 

account the Commission Recommendations from 2013 [25], their goal being to encourage the Member 

States to strengthen the procedural rights of the suspects/accused who cannot understand and effectively 

participate in the criminal proceedings due to age, mental health or disability, being therefore vulnerable 

persons. 

There are recommendations that the Romanian legislator did not succeed to legislate. For example 

there are no provisions concerning the identification of disabilities of persons suspected or accused of 

committing a crime, in the sense of their immediate medical examination, whenever there is a suspicion of a 

disability. There are dispositions concerning psychiatric expertise but this should be broader. Furthermore 

there are no dispositions concerning the accommodation of persons with disabilities once they are arrested, 

accommodation which need special requirements. A higher attention should be given to professional 

trainings for the entire personnel which get in touch with persons with disabilities, from policemen, to 

judges, prosecutors, psychologists, social workers, legal representatives, but also persons with disabilities 

themselves and their families. 

From this analysis we can easily draw the conclusion that the Romanian legislator transposed the 

European instruments in its criminal and criminal procedure codes, due to its obligation as subject of 

international law and a Member State. Nevertheless, as we mentioned before, there are still things to improve  

in disability law, on the way to recognise the rights of persons with disabilities in criminal proceedings and 

creating them an equal environment, to give them the possibility of being understood , so that the access to 

justice to be guaranteed to each of us. 
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