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Abstract: In a constantly changing society, legislation needs to be adapted to the needs of its members, so that 

the new regulation provides real and effective protection to all vulnerable groups of people. The procedure for putting a 

court ban as provided in the new Civil Code and the new Civil Procedure Code was taken from the 1953 Family Code 

and Decree no. 32/1954. It is obvious that particular attention has not been paid to this rule, while contradictory 

aspects remain in the establishment of the judicial banship procedure, conditionality conditional on binding elements 

which restrict its applicability and cause certain categories of persons to remain unprotected. The competent authorities 

have no legal provisions to apply to prevent the commission of anti-social acts that result in the enrichment of some 

people at the expense of the impoverishment of others. It is necessary to modify the conditions for imposing a ban or to 

regulate a new measure for the protection of natural persons who are temporarily unable to take care of their interests. 
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1. Preliminary aspects 

 

The procedure of placing under judicial interdiction was inserted into the new Code of Civil 

Procedure, being increasingly taken over from the old regulation [1] {article 142- 151 C. fam., Respectively 

Articles 30-35 of Decree No 32/1954 [2] on the implementation of the Family Code and Decree No 31 / 1954 

[3] on natural and legal persons}. 

In order to establish the measure of interdiction in the case of individuals, a court decision is required 

whereby the court verifies the conditions expressly provided by the law. We show that under no 

circumstances does the measure of the interdiction do not intervene in law, having a judicial character. 

In doctrine, we find the defined judicial ban "as a measure of protection that can only be ordered by 

the court when the individual is deprived of the necessary judgment to care for the cause of alienation or 

mental debility and consists of lack of exercise capacity and the establishment of guardianship [4]", another 

definition in the romanian doctrine law is that "a judicial interdiction is a measure of protection in civil 

matters, which is taken by the court against the individual lacking the necessary discretion to take care of his 

interests due to the mental alienation"[5]. 

We note that the new Code of Civil Procedure enshrines a set of special civil procedures, as is the 

procedure for the prohibition, which impose a special character on the whole civil procedure, the general rule 

being applicable in addition to its compatibility with the special procedure [6]. 

 

2. The delimitation of the procedure of placing under judicial interdiction of other protection 

measures 

 

Besides the protection of certain mentally ill persons by the measure of prohibition, our legal system 

also provides other measures for the protection of the natural person stipulated in the Law no. 487/2002 on 

mental health and the protection of persons with mental disorders, Law no. 17/2000 regarding the social 

assistance of elderly persons and the curatorship of the respective person in art. 178-art.186 of the NCC. 

 

2.1. The protection measures provided by Law no. 487/2002 on mental health and the protection of 

persons with mental disorders should not be confused with the measure of judicial interdiction; it provides 
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the measure of the establishment of medical treatment and medical internship (voluntary or non-voluntary) 

in specialized medical centers. 

Firstly, the court prohibition may be instituted only by the court, whereas the treatment without the 

consent of the patient and his/her involuntary admission is decided by administrative authority, by the 

medical authority, the role of the court being merely to settle any complaints against such taken measures, the 

effects of these measures being different. 

Secondly, putting a ban calls for the lack of exercise capacity of the protected person and the 

establishment of guardianship, while the institution of the treatment without the consent of the patient and 

his/her involuntary admission in a special establishment have no influence on exercise capacity. 

Therefore, being protective measures of a different nature, pursuing different purposes, the 

prohibition and the measures provided by the Law no. 487/2002 may be cumulated [7]. 

 

2.2. The law also provides for the protection of the elderly and the assistance of legal persons, as 

provided by Law no. 17/2000 on social assistance for the elderly [8]. According to the provisions of the art. 

30 par. (2) of this law, "the elderly person, as defined in Article 1 (4), shall be assisted at his own request or 

ex officio, as the case may be, with a view to concluding a legal act of alienation free of charge, of the goods 

belonging to him, for the purpose of his maintenance, by a representative of the tutelage authority of the local 

council in whose territorial jurisdiction he or she belongs, the respective elderly person resides"[9]. 

We note that art. 30 par. 2 of the Law no. 17/2000 states that the elderly person is assisted at his / her 

request or ex officio at the conclusion of certain acts, which establishes a higher degree of protection of the 

elderly persons, since it is possible for the state bodies to intervene ex officio when they consider that these 

persons are unable or do not understand the consequences of concluding legal acts. The problem of 

implementing this regulation is that permanent tutelage involvement is needed to identify older people who 

would use various forms of estrangement of the assets needed for their own maintenance. 

 

2.3. Regarding the curatorship of the capable person, this measure is without prejudice to the 

exercise capacity of the protected person, so it can only be established with the consent of the capable person, 

the one represented being able to revoke the curator at any time. The represented person can also personally 

complete the legal act and the curator must work according to the instructions given by the guardian. 

Curatorship intervenes when, due to special circumstances, a person whose exercise capacity can not 

be questioned can not manage his goods and interests under normal circumstances. This procedure is 

governed by the Civil Code in Art. 178-art.186 and is governed by the rules of the mandate {art. 183 par. (1) 

of NCC} [10]. 

 

3. Conditions for placing under a court order 

 

The application for prohibition must firstly comply with the conditions imposed by the ordinary 

lawsuit (in accordance with Article 194 of the NCPC), in addition, it is mandatory to indicate the facts to 

indicate the causes that would lead to the prohibition, and samples to be administered.  

Regarding the necessity of taking evidence to prove a state of fact, we show that, according to the 

rules of the Code of Civil Procedure, any means of proof is admissible, but given the specificity of this 

procedure, we consider that it is necessary to have a specialized medical expertise, expertise carried out by 

specialized medical centers and targeted by the National Institute of Forensic Medicine. 

The substantive conditions required for the enforcement of the injunction are expressly and 

restrictively established by the provisions of art. 164 Civil code, However, these must be met cumulatively, 

namely: 

a) lack of judgment of the person; 

b) the cause of lack of discernment is the alienation or mental debility of the person; 

c) lack of judgment to prevent that person from taking care of his interests. 

All the conditions necessary for the establishment of this measure are strictly related to the lack of 

discernment defined in the doctrine as the power of man to properly represent the civil legal consequences of 

his manifestation of will. In order to establish a ban, the person must have no discernment, and lack of 

discernment be the consequence of alienation or mental debility (lack of discernment may also be due to 

young age, but this situation does not fall under the prohibition). 
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As it has been shown in court practice, banning is a measure to protect people who have been 

diagnosed with a disease or the existence of insufficient mental development, disorders that undermine 

discernment (and not only diminish it). The absence of this component of psychic capacity in turn prevents 

the understanding of the content and consequences of the acts / acts which it is necessary to take care of their 

own interests. The person to be banned must not have the mental ability to act critically and predictably on 

the legal social consequences that may result from the exercise of civil rights and obligations [11]. 

Taking action is conditioned by the existence of a state of mental disorder of general and permanent 

character, a gradual weakening of mental faculties not likely to lead to such a measure. An incompetent 

person to make moods, to manifest themselves with free will, not to have the psychic ability to criticize 

critically the content and social consequences of his actions, not to preserve his capacity for self-induction, 

self-care and administration of its own property will be subject to a court order [12].  

With regard to persons who may be subject to interdiction, we mention that both the major and the 

minor, with limited exercise capacity, if they suffer from alienation or mental debility can be banned. 

Thus, we can say that the prohibition cannot be ordered if a person is unable to take care of his or 

her interests, but for reasons other than lack of discernment, or when the lack of discernment is due to 

other causes, and not to the alienation or mental debility. 

The substantive condition for taking the prohibition measure is identical in the NCC to the old 

regulation, being taken without the conditions for establishing it in line with the needs of society. 

 

Conclusions 

 

Under current legislation, there is a low level of protection for the elderly unable to manage their own 

goods and to take care of their own interests, as well as people who have suffered physical or moral trauma 

that resulted in temporary loss of discernment. These categories of persons are the victims of people seeking 

illicit help knowing their state (even temporarily).  

The measures provided by the law were effective and sufficient at the time when they were drafted, 

however, society evolved in both positive and negative terms, so that the legal rules must be adapted to new 

social needs. 

The current legal provisions do not allow the courts and public institutions to directly and effectively 

engage in defending the rights and interests of disadvantaged people in the above-mentioned sense, in the 

presence of a legislative gap that requires coverage. 

A person with limited capacity of discernment, who is not suffering of a mental illness (alienation or 

mental debility) can not be placed under a court ban and no other protection measures can be put in place 

except with his consent, a situation that ultimately leads to a total lack of the protection of the person 

concerned, because it is hard to believe that a person with the discernment would accept the state he is in, and 

therefore would accept the help of other specialized and disinterested individuals. 

The partial incapacity of persons is deprived of any protection because the sanction can be instituted 

only with the consent of the protected person and the measure of prohibition is judged only in cases strictly 

prescribed by law. 

In order to provide effective protection for people in need, regulation is needed to allow competent 

authorities to intervene whenever they are notified (notary public when goods are installed, when protocols 

for the administration of goods and income are drafted, of neighbors or other persons) or makes an appeal ex 

officio. 

In this way, the courts of law following the taking of evidence (writings, witnesses, forensic expertise, 

interrogation, social inquiry) could give a ruling that is in line with the real needs of the person whose 

protection is required. 
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