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Abstract: In the present work we have examined the non-compliance of the firearms and ammunition regime 

offense from the perspective of the changes occurred with the adoption of the New Criminal Code. The innovations in 

the Romanian doctrine are in the examination of the subjective and objective side of the offense. By examining the 

objective side it was insisted upon the actions through which the material element is achieved and the essential 

requirements as well. Amid the crime increase in this area, the paper can be useful to academics, theorists and 

practitioners in this field. 
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I. Introduction 

 

The non-compliance of the firearms and ammunition regime offense is taken from the existing 

Criminal Code (article 279), under the same marginal title, but with a different legal content. 

Between the two regulations there are some elements of similarity, but also differences. 

In the paragraph (1) of the two indictments, we observe the completion of the norm from the new 

Criminal Code (in comparison to the current Criminal Code), to incriminate any operation on the movement 

of lethal weapons, ammunition, their mechanisms or devices, as well as the functioning of workshops for 

repairing lethal weapons as a means of committing the crime. The new text refers to lethal weapons as well. 

Another observation concerns the modification of the minimum and maximum limits of punishment, in the 

new law, which are reduced. 

In paragraph (2) of the new Law it is provided for an offense, which is not revealed in the content of 

article 279 of the current Criminal Code, instead it has been set (containing an identical legal content) in 

article 134 of Law no. 295/2004. 

In the paragraph (3) of the new law it is incriminated the offense of theft of firearms and 

ammunition, an act which is not incriminated in the current Criminal Code, nor in the special law. 

The offense provided for in paragraph (4) of the new law is taken from the content of article 279 

paragraph (31) of the Criminal Code in force, with some modifications. 

In the purview of paragraph (5) of the new law it is provided for an aggravated way for the offenses 

in paragraph (1) and (2), an indictment which is not mentioned in the current Criminal Code. 

In paragraph (6) of the new Law it is provided for an offense that has some elements of similarity to 

the offense provided for in article 279 paragraph (2) of the Criminal Code in force. 

The offense in paragraph (7) of the new law is not in the content of article 279 of the Criminal Code 

in force, being mentioned in return, in a similar variant, in the content of article 138 of Law no. 295/2004. 

Please note that paragraphs (6) and (7) were introduced by article 245, section 32 of Law no. 

187/2012 for the implementation of Law no. 286/2009 on the Criminal Code [1]. 

In relation to the provisions of the Criminal Code in force, which in paragraph (4), article 279 it 

provides the sanctioning of the attempt, in the new Criminal Code, the attempt is not punishable unless there 

are included the facts set out in paragraphs (1) and (3). 

In conclusion, we find that in relation to the provisions of the current Criminal Code, the differences 

in terms of legal content refer to: 

- rephrasing the content of the incrimination norm of the act from article 279 of the current Criminal 

Code, which were considered in the provisions of the special law; 

- distinct indictment of the theft offense of weapons or ammunition; 

- indictment of the aggravated ways for the offenses from paragraphs (1) and (2); 
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- indictment of an aggravated way for the offenses provided for in paragraphs (1) and (3) when the 

material object consisted of forbidden weapons or ammunition or their mechanisms; 

- punishing the attempt only for the offenses from paragraph (1) and (3); 

- reducing the minimum and maximum sentences. 

As an element of similarity and continuity of incriminating such acts, we highlight the maintenance 

of the marginal naming of the offense. 

 

II. The Constitutive Content 

 

Within the constitutive content of the offense, we will examine, according to the procedure, the 

objective and the subjective side. 

II.1. The Objective Side. The objective side includes the material element, the essential requirement, 

the immediate result and the causal connection. 

The material element of the objective side is achieved through actions or inactions specific to each 

offenses, thus we shall proceed in examining them separately. 

In the caes of the offense referred to in paragraph (1) of article 342 of the new Criminal Code, the 

material element of the objective side is achieved by one of the following actions: 

- holding, carrying or making, without the right, one or more lethal weapons; 

- performing without right other operations on the movement of lethal weapons (other than those 

mentioned above); 

- holding, carrying or making, without the right, ammunition, lethal weapons mechanisms or devices; 

running, without the right, workshops for repairing lethal weapons. 

For the existence of a material element of the objective side, it is sufficient to find the commission of 

a single action of the above mentioned actions. 

In the case where the active subject has executed several such actions (possession and carrying or 

manufacturing and possession of lethal weapons), we will have one act which will be assigned to the 

dispositions of article 432 paragraph (1) of the new Criminal Code. However, the finding of the execution of 

several actions by the same person is important in the individualization process of punishment achieved by 

the court. 

In order to avoid certain unilateral interpretations that are not in agreement with the will of the 

legislator, in Law no. 295/2004 regarding the regime of weapons and ammunition, as amended and 

supplemented, there were defined some terms specific to the domain, terms that are mentioned in the text of 

the examined indictment. 

Thus, according to the depositions of article 2 of the mentioned regulation, the expression of lethal 

weapons and ammunition means those arms and ammunition by the use of which may cause death or 

serious injury to persons, and which are included in category B of the Annex, and the ammunition is the 

assembly of tube cartridge, load spurting, cap ignition and, where appropriate, projectile. Please note that in 

the category B of the Annex there are provided 14 types of lethal weapons and ammunition [2]. 

Under the provisions of article 5, paragraph (2) of the special law, the term “systems and devices”, 

consist of: systems that operate on the principle of laser aiming and night aiming systems and devices 

designed or adapted to diminish the sound caused by the shot. Note that according to the mentioned text, it is 

prohibited to purchase, possession, carrying, use, import, export and sale by the physical or legal entities, 

except public institutions with the authority in the field of defense, public order and national security, the 

systems and appliances listed above. 

The “mechanism” means a technical system consisting of several mobile and fixed parts, which are 

geared with each other, so that some mobile elements, transmitting forces from the conducting element to the 

conducted elements, it can lead to their movement. Of course, the term shall be interpreted in the light of its 

functionality in the gear of lethal weapons. 

The “possession” action involves receiving and keeping by a physical or legal entity a lethal 

weapon, ammunition, mechanisms or their devices, regardless to what title. It does not matter whether they 

are held as a result of a purchase, loan, donation or storage. Also, in order to have an offense it does not 

matter the time of possession, or the quantity or quality of the firearms, what is important is that they are 

working properly. 

“Carrying” involves the action of the active subject physical entity, to carry lethal weapons and / or 

ammunition, regardless of time or place. The offense will exist in its materiality even if the physical entity 

carries only ammunition or a lethal weapon or both. 

It was argued that for the existence of the offense it is necessary that the lethal weapon is loaded or 

that the person who is carrying the gun also has the proper ammunition [3]; another opinion argued that for 
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the existence of the offense it is not necessary for the person who is carrying a gun must also have the proper 

ammunition [4]. 

We believe that for the existence of the offense the person is required to carry a weapon, whether 

loaded or not. In our opinion, the offense will exist, even when a person is identified to have only 

ammunition. It is important that both the lethal weapon and ammunition are working properly. 

Making lethal weapons, ammunition, their mechanisms or devices would entail the action of the 

active subject, legal or physical entity, of their production, following a complex process which has as final 

stage the manufacturing of weapons, ammunition, mechanism or device required by law. 

At the same time, transitioning with weapons, parts and ammunition consists of production, 

manufacture, assembly, mediation, modification, processing, repairing, testing, sale, purchase, lease, 

exchange, donation, loan, sponsorship, import, export, transport, transit, transfer, transshipment, storage, 

disposal and destruction of firearms, parts and the required ammunition. 

“Operation of workshops for repairing lethal weapons” means conducting an organized repairing 

activity assembly, etc. of lethal weapons, in a specially designed place, complying with the legal provisions 

concerning the authorization, operation and so on, by authorized arm dealers under law. The law 

incriminates running workshops for repairing lethal weapons, without right, which requires their operation 

without complying with the conditions provided by the law. 

The offense of paragraph (2), article 342 of the new Criminal Code, the material element of the 

objective side is achieved by two separate actions, namely, possession or carrying without right non-lethal 

weapons from the category of those submitted to authorization. 

According to the special law, the non-lethal weapons and ammunition are the weapons and 

ammunition intended for commercial purposes or for leisure or self-defense, being manufactured so that by 

their use it does not cause death to people; to this category there were added the ancient weapons as well [5]. 

The material element of the objective side of the offense referred to in paragraph (3) it consists of 

weapons or ammunition theft action referred to in paragraph (1) and (2 ) of article 342 of the new Criminal 

Code. 

For the existence of the crime it is sufficient to note stealing a single lethal or non-lethal weapon (of 

those submitted to authorization), or a certain amount of ammunition (of any size), mechanisms or devices of 

lethal or non-lethal weapons. 

In connection to the theft of non-lethal weapons or ammunition, we mention that there are regarded 

by the legislator only the four categories of non-lethal weapons submitted to authorization, the other 

categories of non-lethal weapons that are subject to notification or other such categories cannot be the 

material object of such offense. 

No doubt that in the case of theft action of a lethal weapon subject to notification, this act will meet 

the constitutive elements of the offense provided for in article 228 or 229 paragraph (1) or (2). 

We note that this time, the incriminated act meets the constitutive elements of the aggravated theft 

offense, but the legislator has sanctioned them distinctly. 

The material element of the objective side for the offense referred to in paragraph (4) consists of the 

action of carrying, without right, a lethal or nonlethal weapon (of those submitted for authorization), in the 

premises of public authorities, public institutions and other legal entities of public interest or in quarters 

reserved for electing process. 

In order to have the offense it is not important if the weapon is loaded or not, whether visible or 

hidden. 

For the offense of paragraph (5) the material element consists in the action of possession, carrying, 

etc. [an act provided for in paragraph (1)], or in the act of theft of a prohibited weapon, ammunition, their 

mechanisms or devices. 

Under the law, prohibited weapons [6] are the weapons and ammunition listed in Category A of the 

Annex, where the purchase, possession, and use are prohibited to the physical and legal entity, with the 

exception of public institutions with competence in the field of defense, public order and national security, 

subordinated units or their coordination established by legislation and national companies and other 

companies established by legislation in order to produce this type of weapon and ammunition. 

In the case of the offense referred to in paragraph (6) the material element is achieved through 

inaction, which consists of not turning in the weapon or ammunition from an authorized dealer within 10 

days of the expiry of the period of validity of firearms license. 

Firearms license is a document issued under the law by the competent authority, by which a 

physical entity proves his right to own and, where appropriate, carry and use lethal or non-lethal weapons 

subject to authorization, of which type, brand, series and size are included in this document, as well as the 

proper ammunition. 
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According to the law (article 25), the firearms license is valid for five years, which shall be 

calculated from the date of issue or, if applicable, from the date of the last extension. 

In order to extend the validity of the firearms license its holder is required to submit before the 

deadline set out above, to the police structure in whose jurisdiction he resides or the residence with the 

weapons listed in the license, and the documentation set in the methodological norms of applying the law. 

The validity of the firearms license is extended by the competent authority for a period of 5 years if 

the holder complies with the conditions established in article 14 paragraph (1), letters c)-f), h) and i) of the 

special law, and the weapons for the use under the law have had their periodic technical inspection. 

Given the mentioned depositions, we consider that the offense will exist when the physical entity, 

having legally into his possession a firearm and ammunition, has not undertaken the steps to extend the 

firearms license, and from the expiry date (5 years), a period of 10 days had passed, and the person did not 

turn in the weapons and ammunition to an authorized dealer. It has no relevance for the existence of the 

offense the reasons that caused the failure to request firearms license extension before the expiry of five 

years. 

Regarding the last offense under paragraph (7), article 342 of the new Criminal Code, we believe 

that the material element is achieved by two separate actions, namely the manufacture or assembly of lethal 

weapons, their parts and ammunition, if the essential components come from some illicit traffic actions, 

without a permit issued by the competent authority of the Member State where the manufacturing or 

assembling or without marking the assembled lethal weapons on their production date. 

The term lethal weapons manufacturing, parts or ammunition is a complex process that has as result 

a final product, i.e. a lethal weapon, a component of a weapon or a certain a category of ammunition. 

According to the law, the part represents any element or replacement element specifically designed 

for a firearm, which is essential to its operation, including a barrel, a gas recovery, slide or barrel, bolt or 

breech block, and any device designed or adapted in order to reduce the noise for firing a gun. 

The assembly action involves the action of a person by combining, mounts, two or more pieces of a 

lethal weapon. 

In the paragraph (4), article 342 it is provided an aggravated way for the offenses from paragraphs 

(1) and (3) which will be retained in the case where the facts set out in the two paragraphs have as subject the 

prohibited weapons or ammunition, their mechanisms or devices. 

For the existence of the offenses referred to in article 342, it is required to be met also certain 

essential requirements specific to each of them. 

Thus, in the case of the offense referred to in paragraph (1) there are needed to be fulfilled the 

following requirements: 

- the existence of a lethal weapon, ammunition, their mechanisms or devices; 

- the action of possession, carrying, manufacturing and any operation on the movement of lethal 

weapons, ammunition, mechanisms or devices, without the right; 

- operating workshops for repairing lethal weapons, without right. 

Possession, without right, of lethal weapons can be established in the following situations: 

- a physical entity having such a weapon without a license to possess a weapon (regardless of the 

way he possesses it); 

- although the owner of the firearms owns the firearms license, the physical entity concerned has 

been suspended or canceled the right to carry and use lethal weapons as provided in articles 44 and 45 of the 

special law, or it was suspended or canceled the right of ownership, according to the provisions of article 28-

30 of the special law. 

Please note that the legislator makes a clear distinction between the action of owning, carrying and 

use of lethal weapons. 

So far the suspension or cancellation measure of the right of possession of lethal weapons is 

available under the provisions of article 28 of the special law for violating certain provisions of the special 

law. Finding these situations is done by the police, who can take the measure of cancellation or suspension of 

this right. This measure shall be communicated in writing, to the right owner or relatives or people living 

with the person concerned (in the case of the owner’s death) which within 10 days from the date on which 

this measure was communicated, the person is required to turn in the firearm and ammunition to an 

authorized dealer. 

The suspension measure or cancellation of the right carrying and using lethal weapons shall be 

communicated in writing to the owner of the right or, where appropriate, their relatives or people living with 

that person (if the gun owner has died or has been declared missing by a final court decision). 

Within 10 days from the date of the notification of the suspension measure or cancellation of the 

right of carrying and using lethal weapons, the owner is obliged to prove that he has turned in the entire 
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owned quantity of arms and ammunition to an authorized dealer, except those that have been removed by the 

police officers. 

As far as the suspension and cancellation measure of the right of carrying and using lethal weapons 

goes, they are submitted to the court’s review according to the law of administrative contentious. 

However, under the provisions of article 46 paragraph (4) of the special law, the exercise of the 

means of appeal does not suspend the obligation of a person to submit the firearms to an authorized dealer. 

Under these circumstances, we believe that this essential requirement will be satisfied when within 

10 days from the date of the notification in writing it has been suspended or canceled the right to carry and 

use lethal weapons or the holding right, the person in question does not prove that the weapon and the 

ammunition has been turned in to an authorized dealer. 

The essential requirement will be met if the relatives or persons living with the owner of the lethal 

weapon and ammunition have not turned them within the mentioned period, under the conditions where the 

legal owner dies or is declared missing by a final court order. 

Operating without right workshops for repairing lethal weapons involves a violation of law 

provisions. 

Under the provisions of the law [7], the legal entities established as dealers may carry on arms and 

ammunition operations, only after obtaining authorization or, where appropriate after fill it in properly, 

which is performed upon request by the police within the proper territorial jurisdiction where the 

headquarters are or the work site where such operations are to be conducted. 

At the same time, article 111 of Government Decision no. 130/2005, with subsequent amendments, 

provides that the authorized dealers for carrying out repairing operations can manufacture hunting buckshot 

gun and non-lethal ammunition. 

For the existence of the offense referred to in paragraph (2) the following essential requirements 

have to be met: 

- to be a non-lethal weapon from the category subject to authorization; 

- the non-lethal weapon to be held or carried without right. 

Owning without right a non-lethal weapon may be stated when a physical or legal entity received 

such a weapon under any title and it does not meet the legal conditions that allow such an operation. 

Possession, carrying and use without right may also be stated when a physical entity has such a 

weapon, under the law, but this right has been canceled or suspended under article 59 of the special law. 

The provisions relating to cancelation or suspension of the right of ownership or carrying lethal 

weapons are identical for non-lethal weapons; in which case, the essential requirement is satisfied when the 

physical entity in question does not prove that the firearm and ammunition has been turned in within a period 

prescribed by the law. 

For the existence of the offense referred to in paragraph (3) the following essential requirements 

need to be fulfilled: 

- there should be a lethal or non-lethal weapon, ammunition, its mechanisms or devices from the 

categories mentioned in paragraph (1) and (2); 

- these weapons or ammunition, devices or mechanisms thereof were stolen by another person from 

the property of the legal holder. 

In the case of the offense referred to in paragraph (4) the essential requirements that need to be met 

cumulatively are: 

- a physical entity would enter within the premises of public authorities, public institutions or other 

legal entities of public interest or in quarters for electing process, carrying lethal or non-lethal weapon 

(visible or hidden); 

- carrying a weapon, without right. 

Carrying without right a weapon in the premises mentioned in the text is performed by a person who 

has the right to carry a gun, but not to such facilities. 

The essential requirement is not met when a person employed by a public institution whose working 

task gives the right to carry firearms, enters into the premises in order to exercise his duties or he is an 

employee of such an institution. However, there are situations, for example, that even such a person who 

carries a gun (under duties) is prohibited from entering into public buildings, a case where it is obliged to 

comply. 

In the case of the offense of paragraph (5) it is required to be fulfilled cumulatively the essential 

requirement which considers the weapons, which were the subject of the offenses from paragraph (1) or (3) 

and that these weapons, ammunition, their mechanisms or devices, as part of the forbidden ones. 

For the existence of the offense from paragraph (6) the following requirements need to be met: 
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- the period of validity of firearms license to be considered expired and the physical entity in 

question has not presented himself for the extension of the validity period; 

- from the expiration date 10 days have passed; 

- the physical entity in question does not prove that he has turned in the weapon and ammunition to 

an authorized arm dealer within the 10 days from the expiry date of the license. 

In the case of the offense from the paragraph (7) the essential requirements differ from one method 

to another as follows: 

For the means provided in the letter a) the essential requirements are: 

- to be manufactured or assembled a lethal weapon, parts or ammunition; 

- essential components for illicit trafficking. 

The notion of essential component includes, according to the law, closing mechanism, the chamber 

and / or barrel of a firearm which, being separate objects and to the extent that are functional, they are 

included in the category of firearms that are fitted or for which they are designed to fit. 

So in order to meet the essential requirements it is necessary so that weapon in question, parts or 

ammunition to be manufactured or assembled by an authorized physical or legal entity, but the listed 

essential components come from an illegal operation in the country. 

For the means provided in the letter b) the following requirements need to be met: 

- to be manufactured or assembled a lethal weapon, parts or ammunition; 

- the manufacture or assembly to be done without an authorization issued by a competent authority 

of the Member State where the manufacture or assembly takes place. 

We note that in this situation the Romanian legislator considered the manufacturing or assembling 

without a license in another EU Member State. 

In the case of the means provided in the letter c) the essential requirement consist of manufacturing 

or assembly without marking the assembled lethal weapons at the data of their production, in accordance 

with the law. The essential requirement will exist when the lethal weapons are achieved under conditions 

other than those provided by law. 

In the case of violation offense of the regime of weapons and ammunition, the immediate result is 

the creation of a state of danger for the protected social relations. 

The causal connection between the incriminated action or inaction and the outcome results 

implicitly from the materiality of the act, without being necessary to be demonstrated. 

 

II.2. The Subjective Side. The subjective side contains the subjective element and essential 

requirements. 

Under the first aspect, the offense of not complying with the weapons and ammunition regime is 

always committed only with intent, which can be direct or indirect. 

There will be direct intent when the active subject provides the result of his act, which is to create a 

state of danger for social relations protected by the rule of incrimination, and it seeks to obtain such result by 

committing the act. 

The indirect intention will be active when the active subject provides the result of his act, which is to 

create a state of danger for the social relations protected by the rule of incrimination, it does not seek to 

obtain it, but it accepts the possibility of this outcome. 

The essential requirements do not exist. 

In terms of subjective aspect, the objective or purpose have no relevance for the existence of the 

crime, but when they exist, they are important in the process of individualization of punishment made by the 

court. 

 

Conclusions 

 

The offense of failure to comply with the weapons and ammunition regime referred to in article 342 

of the new Criminal Code belongs to the group of offenses “The non-compliance with the firearms, 

ammunitions, nuclear and explosive materials regime” referred to in Chapter III of Title VII of the new 

Criminal Code, entitled “Crimes against public safety”. 

The text of article 342 provides a total number of five separate offenses and two aggravated ways. 

Non-compliance to the firearms and ammunition regime means the act of the physical or sometimes 

legal entity holding, carrying, manufacturing or performing any operation that refers to the movement of 

lethal weapons, ammunition, their mechanisms or devices, or the act to ensure the functioning of repairing 

workshop of weapons without right. 
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The same act may be committed by a person holding or carrying a non-lethal weapon from category 

subject to authorization, without right, or he steals lethal or non-lethal weapons or ammunition. 

Another way to commit a crime consists of turning in weapons and ammunition to an authorized 

dealer within 10 days of the expiry period of validity of firearm license. 

One last way to commit crime that can be committed by a legal entity consists of manufacturing or 

assembling of a (or more) lethal weapon, parts or ammunition, from the essential components illicitly 

trafficked, without a license issued by the law or without marking the date of their production. 

The law provides two aggravated ways, the first of which is to carry, without right, these categories 

of weapons in places prohibited by law, such as, buildings of public authorities, public institutions and other 

legal entities of public interest or in quarters for electing process, and the second one, in possessing, carrying, 

etc., prohibited weapons or ammunition, their mechanisms or devices. 

The necessity to incriminate such acts results, on the one hand, from the evolution of crime in the 

area, and on the other hand from the great social danger that such activities represent. 

In the recent years, weapons were a tool frequently used by the organized crime groups, not only for 

criminal offenses (often against human life), but also to ensure their escape, when they were caught in the 

time of the action punishable by law. 

On the other hand, ensuring public order and safety, of life, physical integrity of people, their 

property and of legal entities, and, not least of the national security, it involves complex activities carried out 

by the competent state bodies, such as and the prohibition of certain activities, namely manufacturing, 

assembling, carrying, holding, etc., weapons, especially the lethal ones. 
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[7] Government Decision no 130 of 24 February 2005 approving the Methodological Norms for applying the 

Law no. 295/2004 regarding the regime of weapons and ammunition, Chapter V, entitled “The regime of performing 

operations with weapons and ammunition. The records kept by the arm dealers”. 
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