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Abstract: This paper is focused on the money laundering crime as provided for and 
sanctioned by Act no. 656/2002 on the prevention and sanctioning of money laundering and 
on setting up of certain measures for the prevention and combating terrorism financing. A 
brief analysis is provided for both the objective and the subjective side of the crime, by 
referencing the Decisions no. 16/2016 and 23/2017 of the High Court of Cassation and Justice 
on the clarification of legal issues, also briefly mentioning the tax evasion crime. At the end of 
the paper, several examples from the Romanian jurisprudence shall be inserted so that the 
reader may have a better understanding of how the Romanian capital is protected by 
incriminating the offence in question.  
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Introduction 

The money laundering crime is provided for and sanctioned by Act 656/2002[1] abrogating Act no. 
21/1999. By the subsequent amendments, the Act no. 656 transposed the European regulations in the 
field [2]. The definition of such offence is provided for under article 29, paragraph 1 and reads as 
follows: 
“a) the exchange or the transfer of goods, knowing that such property is derived from a criminal 
activity, for the purpose of concealing or disguising the illicit origin of said property or for the purpose 
of assisting the person having committed the offence generating the property to evade prosecution, 
trial or punishment serving. 
b) the concealment or disguise of the true nature of the origin, location, disposition, movement or 
ownership of the property, or of the rights with respect to such property, knowing that such property is 
derived from criminal activity;  
c) the acquisition, possession or use of property, knowing that such property is derived from  criminal 
activities.” 

1. Prerequisite Situation 
As article 29 reads, prior to the money laundering activity there must be a prerequisite situation, i.e. 
the committing of another crime.  
 
The question arises as to whether money laundering is an autonomous crime or a crime subsequent to 
that generating the goods. By the Decision 16/2016 [3], the High Court of Cassation and Justice 
(HCCJ) acknowledged the autonomous nature of the crime, stating that the existence thereof is not 
contingent on the issuance of a conviction sentence or of adjournment of punishment enforcement or 
renunciation to punishment enforcement, for the crime generating the goods. In order to reach such a 
conclusion, the High Court of Cassation and Justice started from article 9, paragraph 5 in the Warsaw 
Convention on laundering, search, seizure and confiscation of the proceeds from crime and on 
terrorism financing, as ratified by Romania by Act no. 420/2006, stipulating that “each party shall 
make sure that a previous or simultaneous conviction for a predicate crime does not stand for a 
prerequisite for a money laundering conviction”. The Court has further analyzed the content of article 
29, paragraph (4) in Act no. 656/2002, according to which “knowing the origin of the goods or the 
intended goal may be assumed form the objective fact circumstances”. Nevertheless, the Court showed 
that, if there is no conviction for the crime generating the proceeds, the competent court for the 
settlement of the case regarding the money laundering crime must not only suspect that the property is 
originated in a criminal activity, but also be certain about such fact.  
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2. The Judicial Object and the Material Object 
The general judicial object consists of social patrimonial relations bound by the normal circulation of 
financial, banking, credit and business values, while the special judicial object is represented by the 
social relations referring to the enforcement of justice.  
 
As far as the material object is concerned, this consists of the goods resulting from a crime being 
committed. Pursuant to article 2, paragraph 1, row c) in Act 656, goods refer to the corporeal or non-
corporeal, movable or immovable assets, as well as to the juridical acts or deeds attesting a related title 
or right. 
 

3. Crime Subjects 
The law does not provide for a special capacity of the crime active subject, therefore same may be any 
individual or legal entity under the exceptions so stipulated by the criminal code. Nevertheless, if the 
crime is committed by a legal entity, the law stipulates that the court must mandatorily enforce, as 
applicable, one or several complementary penalties provided under article 136, paragraph (3), row a)-
c) in the Criminal Code.  
 
In practice, the issue was raised as to whether the money laundering crime’s active subject is or may 
be the same as the active subject of the crime generating the goods. [4, 122-139] The answer was once 
again given by the HCCJ which showed, by the same Decision no. 16/2016 that, in theory, such a 
possibility is not forbidden by law. [6] This time also, HCCJ made reference to the Warsaw 
Convention which reads under article 9, paragraph 2, row a) that, in order to enforce or apply the 
measures deemed necessary for the sanctioning, by the domestic law, of the acts falling under the 
money laundering category, “a provision may be made that the crimes enunciated in this paragraph do 
not apply to the persons having committed the predicate offence”. Since, at the time of adhesion to the 
Warsaw Convention, Romania expressed no reserve, and since Act no. 656/2002, republished with 
subsequent amendments, does not stipulate any provision hindering the acknowledgement also of the 
money laundering crime against the active subject of the crime generating such goods, the HCCJ 
reached the conclusion that, from the theoretical point of view, such multiple crimes are indeed 
possible.  
 
The High Court has, nevertheless, made clear that the money laundering crime must not automatically 
be acknowledged against the author of the crime generating the goods, due to the mere fact that, along 
with its crime activities, one of the acts of the material element of the money laundering crime was 
also carried out, as this would deprive the money laundering crime of its individuality. Therefore, the 
legal bodies are in charge with deciding in actual situations whether the money laundering crime is 
sufficiently well individualized, as compared to the crime generating the goods and if multiple crimes 
or one single crime should be acknowledged.   
 
The main passive subject of the money laundering crime is the State by the prejudice incurred as a 
consequence to the violation of social relations regarding the patrimony, but also of those regarding 
justice enforcement. The secondary passive subject may be any individual or legal entity that is 
prejudiced by the crime being committed.  
 

4. The Objective Side 
The material element lies in any of the acts under article 29, paragraph 1, rows a), b) and c). Thus, the 
crime may be committed either by the exchange or transfer of goods, concealing or dissimulating the 
true nature of the origin, location, disposition, circulation, title of the goods or rights over same, or by 
the acquisition, possession or usage of goods knowing that same are the proceeds of a crime. By the 
same Decision 16/2016, following a notification on the clarification of certain legal issues, more 
precisely if such acts stand for distinct normative modalities of money laundering committing, or for 
an alternative variant of the material element of the objective side of such crime, the HCCJ ruled in 
favour of the second point of view.  
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Thus, by the aforementioned decision, subsequently to having analysed the arguments of both those 
sustaining distinct normative modalities [7] and those sustaining the version of alternative modalities, 
[8] the HCCJ ruled as follows: 
 
“The money laundering crime has three variants: the one provided for under row a), the one under row 
b) and the one under row c) of paragraph 1 in article 29, Act no. 656/2002 republished with 
subsequent amendments. 
 
The acts enunciated under article 29, paragraph (1), rows a), b) and c) in Act no. 656/2002 republished 
with subsequent amendments, indicate modalities of the material element. Money laundering is a 
crime for which the material element lies in an action that may be carried out in seven alternative ways 
(exchange, transfer, concealment, dissimulation, acquisition, possession or use). The performance of 
either material element’s modality shall lead to the crime being committed. Once the crime has been 
committed, the performance of another material element modality under the same crime resolution 
shall be void of legal consequences. For example, a person owning a good of which he/she is aware 
that it is generated by a crime, commits the money laundering crime. If the same person subsequently 
transfers the goods, the same crime is maintained since simply a new modality of the material element 
is being carried out, yet with no legal relevance whatsoever.  If the money laundering crime was 
committed by the performance of several material elements ways belonging to certain distinct variants, 
such issue shall be capitalized within the legal classification of the offence by acknowledging all these 
variants. Thus, the performance of several acts representing the material element of the money 
laundering crime within the occurrence of the same crime resolution, does not affect the crime unit”.  
 
Consequently, if the author carries out more actions that are distinctly provided for under rows a), b) 
or c) of article 29, there shall be no multiple crimes, but only one money laundering offence.  
 
The immediate consequence lies in the exchange or transfer of goods, in concealing or dissimulating 
the true nature of origin, location, disposition, circulation or title of goods or of the rights over same, 
or the acquisition, possession or use of goods. The causality link between the acts forming the material 
element and the immediate consequence must, therefore, exist. 
 

5. The Subjective Side 
It is our belief that, as it is provided for under article 29, paragraph 1, row a), the money laundering 
crime may be committed only by direct intention. Thus, in addition to the prerequisite that the author 
should be aware of the fact that the goods are generated by a criminal action, the legislator stipulates 
that the acts must be committed for the purpose of concealing or dissimulating the illicit origin of such 
goods, or for the purpose of assisting the person having committed the crime generating the goods to 
evade prosecution, trial or sentence serving. 
 
As far as the variants under article 29, paragraph 1, rows b) and c) are concerned, our opinion is that 
they may be performed both by direct intention and indirect intention.  
 

6. Crime Forms 
The money laundering crime attempt is punishable by law. The crime consumption differs depending 
on the variant of crime occurrence, taking place upon the immediate consequence occurrence.  
 
As to the variant of concealment, dissimulation, possession or use, we notice that they imply a 
continuity of the material element, the consumption of the crime extending up to the moment of 
voidage which may consist of an intervention from the authorities or in willingly discontinuing such 
activities.  
 

7. Sanction 
The crime is punishable by a prison sentence of 3 to 10 years in case of individuals, and by a fine in 
case of a legal entity. As stated above, in the latter case, the court shall mandatorily apply one or 
several complementary penalties.   
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In addition to these sanctions, pursuant to article 33 in Act 656, in the case of money laundering crime, 
it is compulsory that the safety measure of special confiscation be implemented as per article 118, 
Criminal Code. Such measure shall be taken regardless if the active subject is an individual or a legal 
entity. If the goods subjected to confiscation cannot be found, their monetary equivalent, or the goods 
acquired in lieu thereof, shall be confiscated. The revenues or other material benefits obtained from 
the goods forming the material object of the crime shall be confiscated. If the goods subjected to 
confiscation may not be singled out from the legally obtained ones, goods shall be confiscated up to 
the value of the goods subjected to confiscation. Same provisions apply in case of revenues or other 
material benefits obtained from goods subjected to confiscation, which may not be singled out from 
the legally obtained goods. In order to guarantee the goods confiscation procedure performance, it is 
mandatory that the precautionary measures in the Criminal procedure code be enforced.  
 
In practice, the issue was raised as to whether, in case of multiple crimes between money laundering 
and tax evasion, it is required to take the precautionary measure of special confiscation of the amounts 
of money having formed the object of the money laundering offence, and which are generated by the 
crime of tax evasion being committed simultaneously to the sentencing of the offenders to pay the 
amounts of tax obligations owed to the State, as a consequence to the tax evasion crime. 
 
In order to solve such a matter, by Decision 23/20171, the HCCJ started from the legal nature of the 
obligations deriving in case of an offender being sentenced for tax evasion and money laundering 
crimes, such crimes being acknowledged simultaneously. Thus, according to the provisions in article 
107, paragraph (1) in the Criminal Code, the precautionary measures are intended to remove the 
danger state and to prevent the occurrence of the offences under criminal law, while the provisions of 
article 108 in the Criminal Code enunciate the categories of precautionary measures. The Court further 
referenced the provisions in article 33, paragraph (1) in Act no. 656, stating that, in order to form the 
object of confiscation under the provisions in article 33 of Act no. 656/2002, the amounts of money 
must fall under one of the situations stipulated by article 112 in the Criminal Code or, in other words, 
the amounts of money generated by a tax evasion crime under article 9 in Act no. 241/2005 on tax 
evasion preventing and combating with subsequent amendments thereto,  in relation to which the acts 
forming the material element of the tax evasion offence are carried out, are subjected to the special 
measure of confiscation, to the extent same are not used to indemnify the State.  
 
The High Court showed that, in the case of tax evasion offence, regardless if such crime is or is not 
simultaneous to the money laundering crime, the amounts of money standing for tax obligations owed 
to the State may not simultaneously form the object of the payment obligation of the offender, both as 
a consequence to the special confiscation and as the consequence of the offender’s sentencing to pay 
the damages. If the amount of money acquired as a consequence to committing a crime is no longer in 
the possession of the offender because it was used to indemnify the aggrieved party, the prerequisite 
situation of owning the proceeds of a crime no longer exists and, implicitly, no danger situation exists, 
therefore the special confiscation precautionary measure is not justified from any perspective 
whatsoever. Therefore, the special confiscation is a precautionary measure intended to remove the 
state of danger over the business circuit, such state being generated by the illegal operations in 
question. 
 
Consequently, the HCCJ drew the conclusion that, given the hypothesis of multiple crimes between 
the tax evasion and the money laundering crime, it is not advisable to take the precautionary measure 
of special confiscation of the money having formed the object of the money laundering crime, such 
money being generated by a tax evasion crime committed simultaneously to the sentencing of the 
offender to pay the amounts representing tax obligations owed to the State, as a consequence to the tax 
evasion offence.  
 
 

 
                                                             
1  Published in the Official Journal no. 878/November 8th 2017 
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8. Penalty Reduction Cause 
The special law also stipulates a penalty reduction cause for the person who, during the criminal 
procedure, informs against and facilitates the identification and prosecution of other participants in the 
offence. Such persons shall benefit from a half reduction of the penalty limits.  

 
9. Jurisprudence 

In most cases, money laundering is carried out simultaneously to the tax evasion offence; nevertheless 
it may also be encountered simultaneously to official deed forgery, corruption offences, theft, 
smuggling, etc.  
 
Thus, the money laundering offence was acknowledged  simultaneously to other violations,  the act of 
the offender who, in order to evade tax payments, entered in the accounting books a number of 4456 
forged invoices issued by Romania-based trading companies, which were contrary to the truth but 
indicating to various operations, the business relation attested by said invoices not actually existing 
and who, upon an inspection of the tax authorities, bought the influence over some of them and bribed 
others, thus causing the State to incur a budget prejudice of LEI 15,823,750.90. [9] Within said file, 
the offender-managed company was also prosecuted.  
 
Further, it was determined that the offender’s act who, by lawful representatives, has ordered, over the 
period of one year, the transfer of the amount of RON 164,251 from one bank account to another, 
knowing that the money was generated by a tax evasion crime committed by her husband, the 
managing director of a trading company, to the purpose of dissimulating the illicit origin of such 
money, accounted for the money laundering offence. [10] 
 
The money laundering crime was also acknowledged for the act of the offender who owned, 
reconditioned and transferred by sale, certain treasures discovered following unauthorized digging in 
an archaeological site – historic monument. [11]   
 
On the other hand, in another court file in which the offender was prosecuted for smuggling and 
money laundering, it was acknowledged that the fact of transporting 9906 Viceroy cigarette packs 
provided with Cyrillic character inscriptions and duty stamps originated in Ukraine, which are subject 
to customs clearance, knowing that same are generated by contraband, the Romanian State being 
prejudiced as a consequence to such crime by the amount of LEI 105,249 in customs duties, falls 
under the contraband offence in assimilated form, but not under the money laundering as well.  The 
Court acknowledged that, in order to prove such an offence, evidence should have been filed as to the 
fact that the cigarettes or the truck had been purchased by illicit operation money, such facts not 
resulting from the indictment or the criminal prosecution procedures performed under said file. [12] 

 
Conclusions 

Money laundering is a crime of a complex nature implying another previous offence to be committed 
by either the active subject of money laundering or by another person, such an offence intended as 
masked so that the money, the goods or other values generated by same be used in apparently legal 
ways.  
 
Nevertheless, money laundering has an autonomous nature, being sanctioned even if, for the predicate 
offence a penalty is not enforced or a sentence is not ordered. Further, the intervention of criminal 
liability write-off for the crime generating the goods or the money that is being “laundered”, does not 
prevent the prosecution of and conviction for money laundering offence.   
 
Most times the crime author is also the author of the prerequisite crime and commits the facts 
simultaneously, yet there is also a considerable number of cases when the author of the money 
laundering offence is not the same as the one committing the prerequisite crime, a crime which same is 
most certainly aware of. 
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Unfortunately, the increase of money laundering crimes has been noticed in the recent years, such fact 
leading to a business crime phenomenon that the judiciary bodies must face, deal with and repress, 
while the legislator is in charge with the legislation adjustment so that no money laundering way goes 
unpunished. [13] 
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